^        COASTAL  ZONE  ACT  REAUTHORIZATION 
AMENDMENTS  OF  1990 

Y  4,  M  53;  103-115 


\^ 


ARING 

Coastil  Zone  Act  Reauthorization  An...  :fore  the 

1SUJ3C0MM1T™ji;  UIN  uCEANOGRAPHY,  gulf  of  MEX- 
ICO, AND  THE  OUTER  CONTINENTAL  SHELF 
JOINT  WITH  THE  SUBCOMMITTEE  ON  ENVIRON- 
MENT AND  NATURAL  RESOURCES 

OF  THE 

COMMITTEE  ON 

MERCHANT  MARINE  AND  FISHERIES 

HOUSE  OP  REPRESENTATIVES 

ONE  HUNDRED  THIRD  CONGRESS 

FIRST  SESSION 
ON 

COASTAL  ZONE  ACT  REAUTHORIZATION  AMENDMENTS 

OF  1990 


JUNE  28,  1994 


Serial  No.  103-115 


Printed  for  the  use  of  the  Committee  on  Merchant  Marine  and  Fisheries 


OEC/3 


W\ 


U.S.   GOVERNMENT  PRINTING  OFFICE      (^A. 
82-620CC  WASHINGTON  :  1994 


--S^ki^^v 


For  sale  by  the  U.S.  Government  Printing  Office 
Superintendent  of  Documents,  Congressional  Sales  Office,  Washington,  DC  20402 
ISBN  0-16-045985-0 


^        COASTAL  ZONE  ACT  REAUTHORIZATION 
'  AMENDMENTS  OF  1990 

Y  4.  M  53: 103-115 

ARING 

Coastal  Zone  Act  Reauthorization  An...  :fore  the 

ISUBCOMMlTTi^J^  UiN  UCEANOGRAPHY,  GULF  OF  MEX- 
ICO, AND  THE  OUTER  CONTINENTAL  SHELF 
JOINT  WITH  THE  SUBCOMMITTEE  ON  ENVIRON- 
MENT AND  NATURAL  RESOURCES 

OF  THE 

COMMITTEE  ON 

MERCHANT  MARINE  AND  FISHERIES 

HOUSE  OF  REPRESENTATIVES 

ONE  HUNDRED  THIRD  CONGRESS 

FIRST  SESSION 
ON 

COASTAL  ZONE  ACT  REAUTHORIZATION  AMENDMENTS 

OF  1990 


JUNE  28,  1994 


Serial  No.  103-115 


Printed  for  the  use  of  the  Committee  on  Merchant  Marine  and  Fisheries 


OEC/3 


S34 


U.S.  GOVERNME^^^  PRIhfTING  OFFICE 
82-620CC  WASHINGTON  :  1994 


-a^'tt" 


For  sale  by  the  U.S.  Government  Printing  Office 
Superintendent  of  Documents.  Congressional  Sales  Office,  Washington,  DC  20402 
ISBN  0-16-045985-0 


COMMITTEE  ON  MERCHANT  MARINE  AND  FISHERIES 
GERRY  E.  STUDDS,  Massachusetts,  Chairman 


WILLIAM  J.  HUGHES,  New  Jersey 

EARL  HUTTO,  Florida 

W.J.  (BILLY)  TAUZIN,  Louisiana 

WILLIAM  O.  LIPINSKI,  IlUnois 

SOLOMON  P.  ORTIZ,  Texas 

THOMAS  J.  MANTON,  New  York 

OWEN  B.  PICKETT,  Virginia 

GEORGE  J.  HOCHBRUECKNER,  New  York 

FRANK  PALLONE,  JR.,  New  Jersey 

GREG  LAUGHLIN,  Texas 

JOLENE  UNSOELD,  Washington 

GENE  TAYLOR,  Mississippi 

JACK  REED,  Rhode  Island 

H.  MARTIN  LANCASTER,  North  Carolina 

THOMAS  H.  ANDREWS,  Maine 

ELIZABETH  FURSE,  Oregon 

LYNN  SCHENK,  California 

GENE  GREEN,  Texas 

ALCEE  L.  HASTINGS,  Florida 

DAN  HAMBURG,  CaUfornia 

BLANCHE  M.  LAMBERT,  Arkansas 

ANNA  G.  ESHOO,  California 

THOMAS  J.  BARLOW,  III,  Kentucky 

BART  STUPAK,  Michigan 

BENNIE  G.  THOMPSON,  Mississippi 

MARIA  CANTWELL,  Washington 

PETER  DEUTSCH,  Florida 

GARY  L.  ACKERMAN,  New  York 


JACK  FIELDS,  Texas 

DON  YOUNG,  Alaska 

HERBERT  H.  BATEMAN,  Virginia 

JIM  SAXTON,  New  Jersey 

HOWARD  COBLE,  North  Carolina 

CURT  WELDON,  Pennsylvania 

JAMES  M.  INHOFE,  Oklahoma 

ARTHUR  RAVENEL,  Jr.,  South  Carohna 

WAYNE  T.  GILCHREST,  Maryland 

RANDY  "DUKE"  CUNNINGHAM,  CaUfornia 

JACK  KINGSTON,  Georgia 

TILLIE  K.  FOWLER,  Florida 

MICHAEL  N.  CASTLE,  Delaware 

PETER  T.  KING,  New  York 

LINCOLN  DIAZ-BALART,  Florida 

RICHARD  W.  POMBO,  CaUfornia 

HELEN  DELICH  BENTLEY,  Maryland 

CHARLES  H.  TAYLOR,  North  CaroUna 

PETER  G.  TORKILDSEN,  Massachusetts 


Jeffrey  R.  Pike,  Chief  of  Staff 

Mary  J.  Fusco  Kitsos,  Chief  Clerk 

Harry  F.  Burroughs,  Minority  Staff  Director 

Cynthia  M.  Wilkinson,  Minority  Chief  Counsel 


Subcommittee  on  Oceanography,  Gulf  of  Mexico,  and 
THE  Outer  Continental  Shelf 

SOLOMON  P.  ORTIZ,  Texas,  Chairman 
GENE  GREEN,  Texas  CURT  WELDON,  Pennsylvania 

ANNA  G.  ESHOO,  CaUfornia  JIM  SAXTON,  New  Jersey 

GREG  LAUGHLIN,  Texas  HELEN  DELICH  BENTLEY,  Maryland 

LYNN  SCHENK,  CaUfornia  JACK  FIELDS,  Texas  (Ex  Officio) 

WILLIAM  J.  HUGHES,  New  Jersey 
GERRY  E.  STUDDS,  Massachusetts 
(Ex  Officio) 

Sheila  McCready,  Staff  Director 

Robert  Wharton,  Senior  Professional  Staff 

Richard  Russell,  Minority  Counsel 


(II) 


Subcommittee  on  Environment  and  Natural  Resources 
GERRY  E.  STUDDS,  Massachusetts,  Chairman 


GEORGE  J.  HOCHBRUECKNER,  New  York 

FRANK  PALLONE,  Jr.,  New  Jersey 

GREG  LAUGHLIN,  Texas 

JOLENE  UNSOELD,  Washington 

JACK  REED,  Rhode  Island 

ELIZABETH  FURSE,  Oregon 

DAN  HAMBURG,  California 

BLANCHE  M.  LAMBERT,  Arkansas 

ANNA  G.  ESHOO,  California 

EARL  HUTTO,  Florida 

W.J.  (BILLY)  TAUZIN,  Louisiana 

SOLOMON  P.  ORTIZ,  Texas 

BENNIE  G.  THOMPSON,  Mississippi 

Daniel  Ashe,  Staff  Director 
Karen  Steuer,  Deputy  Staff  Director 


JIM  SAXTON,  New  Jersey 
DON  YOUNG,  Alaska 
CURT  WELDON,  Pennsylvania 
ARTHUR  RAVENEL,  Jr.,  South  Carolina 
WAYNE  T.  GILCHREST,  Maryland 
RANDY  "DUKE"  CUNNINGHAM,  CaUfomia 
MICHAEL  N.  CASTLE,  Delaware 
CHARLES  H.  TAYLOR,  North  CaroUna 
JACK  FIELDS,  Texas  (Ex  Officio) 


(HI) 


CONTENTS 


Page 

Hearing  held  June  28,  1994 1 

Statement  of: 

Benoit,  Jeffery  R.,  Director,  Office  of  Ocean  and  Coastal  Resource  Man- 
agement, National  Oceanic  and  Atmospheric  Administration  4 

Prepared  statement 28 

Chasis,  Sarah,  Senior  Attorney,  Natural  Resources  Defense  Counsel 17 

Prepared  statement 67 

Donahue,  Michael  J.,  Executive  Director,  Great  Lakes  Commission 14 

Prepared  statement 62 

Douglas,  Peter,  Executive  Director,  California  Coastal  Commission 13 

Prepared  statement 57 

Duplantier,  David,  Counsel,  Chevron,  USA  Production  Company  Inc., 
on  behalf  of  the  National  Ocean  Industries  Association  and  the  Amer- 
ican Petroleum  Institute  16 

Prepared  statement 54 

Fields,  Hon.  Jack,  a  U.S.  Representative  from  Texas,  and  Ranking  Minor- 
ity Member,  Committee  on  Merchant  Marine  and  Fisheries  3 

Ortiz,  Hon.  Solomon,  a  U.S.  Representative  from  Texas,  and  Chairman, 
Subcommittee  on  Oceanography,  Gulf  of  Mexico,  and  the  Outer  Con- 
tinental Shelf 1 

Quarterman,  Cynthia,  Deputy  Director,  California  Coastal  Commission  ...         8 

Prepared  statement 47 

Wavland,  Robert,  III,  Director,  Office  of  Wetlands,  Oceans  and  Water- 
sheds, U.S.  Environmental  Protection  Agency  6 

Prepared  statement 43 

Weldon,  Hon.  Curt,  a  U.S.  Representative  from  Pennsylvania,  and  Rank- 
ing Minority  Member,  Subcommittee  on  Oceanography,  Gulf  of  Mexico, 

and  the  Outer  Continental  Shelf 2 

Additional  material  supplied: 

Replies  to  questions  submitted  by  Subcommittees  following  hearing: 

Yozell,  Sally,  Director,  Congressional  Affairs,  NOAA  83 

Roberts,  Thomas  C,  Director,  Legislative  Analysis  Division,  EPA  90 

Fry,  Tom,  Director,  Minerals  Management  Service  97 

Fager,  Dan  L.,  The  Chevron  Companies  101 

Douglas,  Peter  M.,  Executive  Director,  California  Coastal  Commis- 
sion        105 

Communications  submitted: 

Subcommittee  staff:  Memorandimi  of  June  24,  1994,  to  members  of  Sub- 
committee on  Oceanography,  Gulf  of  Mexico,  and  the  Outer  Continental 
Shelf  and  Subcommittee  on  Environment  and  Natural  Resources,  on 
implementation  of  the  Coastal  Zone  Act  Reauthorization  Amendments 

of  1990 76 

Hoskins,  Donald  M.,  Association  of  American  State  Geologists:  Letter 

of  July  19,  1994,  to  Hon.  Solomon  P.  Ortiz 112 

Frieman,  Edward  A.,  University  of  California,  San  Diego:  Letter  of  June 
10,  1994,  to  Hon.  Solomon  P.  Ortiz  113 


(V) 


COASTAL  ZONE  ACT  REAUTHORIZATION 
AMENDMENTS  OF  1990 


TUESDAY,  JUNE  28,  1994 

House  of  Representatives,  Subcommittee  on  Ocean- 
ography, Gulf  of  Mexico,  and  the  Outer  Con- 
tinental Shelf,  joint  with  the  Subcommittee  on 
Environment  and  Natural  Resources,  Committee 
ON  Merchant  Marine  and  Fisheries, 

Washington,  DC. 

The  Subcommittees  met,  pursuant  to  call,  at  2:05  p.m.,  in  room 
1334,  Longworth  House  Office  Building,  Hon.  Solomon  P.  Ortiz 
[chairman  of  the  Subcommittee  on  Oceanography,  Gulf  of  Mexico, 
and  the  Outer  Continental  Shelf]  presiding. 

Present:  Representatives  Ortiz,  Green,  Eshoo,  Hughes,  Pallone, 
Weldon,  Bentley,  and  Gilchrest. 

Staff  Present:  Tom  Kitsos,  Chief  Counsel;  Sue  Waldron,  Press 
Secretary;  Robert  Wharton,  Senior  Professional  Staff;  Sheila 
McCready,  Staff  Director;  Chris  Mann,  Professional  Staff;  John 
Aguirre,  Clerk;  Terry  Schaff  and  Katie  Hornbarger,  Sea  Grant  Fel- 
lows; Judy  Wilson  and  Mac  King,  Staff;  Lisa  Pittman,  Minority 
Professional  Staff;  Richard  Russell,  Minority  Counsel;  Dan  Ashe, 
ENR  Staff  Director;  and  Margherita  Woods,  Minority  Professional 
Staff. 

Mr.  Ortiz.  The  hearing  will  come  to  order.  Good  afternoon.  I 
would  like  to  welcome  all  of  you  here  today  on  behalf  of  the  Sub- 
committee on  Oceanography,  Gulf  of  Mexico  and  the  Outer  Con- 
tinental Shelf  and  the  Subcommittee  on  Environment  and  Natural 
Resources. 

OPENING  STATEMENT  OF  HON.  SOLOMON  P.  ORTIZ,  A  U.S. 
REPRESENTATIVE  FROM  TEXAS,  AND  CHAIRMAN,  SUB- 
COMMITTEE ON  OCEANOGRAPHY,  GULF  OF  MEXICO,  AND 
THE  OUTER  CONTINENTAL  SHELF 

Mr.  Ortiz.  Today,  the  Subcommittees  meet  to  examine  the  im- 
plementation of  the  Coastal  Zone  Act  Reauthorization  Amendments 
of  1990.  The  Coastal  Zone  Management  Act  was  enacted  by  Con- 
gress in  1972  to  create  a  voluntary  national  program  for  States  to 
manage  their  coastal  land  and  water  resources. 

The  Act  provides  Federal  direction,  oversight  and  funding  for  a 
network  of  federally  approved  State  coastal  zone  management  pro- 
grams. The  CZMA,  which  is  administered  by  NOAA's  Office  of 
Coastal  Resource  Management  is  the  only  Federal  law  governing 
land  use  management. 

(1) 


The  Act  was  last  amended  in  1990  to  address  a  number  of 
emerging  coastal  issues.  The  Coastal  Zone  Act  Reauthorization 
amendments  of  1990  reauthorized  the  Coastal  Zone  Management 
and  Estuarine  Research  Reserves  Program  for  5  years,  modified  a 
number  of  sections  of  the  Act  and  established  some  new  programs. 

Today,  the  Subcommittee  will  be  reviewing  implementation  of 
four  major  aspects  of  the  Act  modified  or  established  by  the  1990 
amendments:  program  development  grants.  Federal  consistency  re- 
quirements, coastal  zone  enhancement  grants  and  the  Coastal 
Nonpoint  Source  Pollution  Control  Program. 

In  addition  to  hearing  the  witness'  views  on  the  effects  of  these 
programs  and  provisions,  the  Subcommittees  are  interested  in  re- 
ceiving suggestions  regarding  specific  changes  that  could  be  made 
to  the  Coastal  Zone  Management  Act  to  clarify  and  improve  the  ef- 
fectiveness of  these  and  other  programs  under  the  Act. 

The  Oceanography  Subcommittee  intends  to  introduce  Coastal 
Zone  Management  Act  reauthorization  legislation  later  this  session. 
I  am  sure  that  the  testimony  we  hear  today  will  assist  us  in  pin- 
pointing those  sections  of  the  Act  that  may  need  attention  during 
reauthorization. 

We  have  a  number  of  highly  qualified  witnesses  here  today  to 
provide  information  on  these  issues.  Again,  I  welcome  you  all  here 
and  look  forward  to  your  testimony. 

Mr.  Weldon,  the  Ranking  Minority  Subcommittee  Member,  and 
Mr.  Fields,  the  Ranking  Minority  Full  Committee  Member  and  a 
number  of  other  members  are  not  here  at  the  moment  and  I  would 
like  to  include  the  testimony  for  the  record.  Hearing  no  objection, 

so  ordered.  ,  t^-  u 

[The  opening  statements  of  Congressmen  Weldon  and  Fields  fol- 
low:] 

Statement  of  Hon.  Curt  Weldon,  a  U.S.  Representative  from  Pennsylvania, 
AND  Ranking  Minority  Member,  Subcommittee  on  Oceanography,  Gulf  of 
Mexico,  and  the  Outer  Continental  Shelf 

Mr.  Weldon,  I  wovild  like  to  begin  by  commending  you  for  holding  this  foxirth 
hearing  on  the  reauthorization  of  the  Coastal  Zone  Management  Act  (CZMA).  I  com- 
pliment you  on  you  leadership  in  this  effort. 

The  CZMA  authorization  expires  after  fiscal  year  1995.  As  I  have  mentioned  be- 
fore, in  order  to  get  a  jvimp  on  the  reauthorization  process.  Chairman  Ortiz  and  I 
are  contemplating  introducing  a  reauthorization  bill  this  year.  Today's  hearing  will 
explore  the  effectiveness  of  tiie  Coastal  Zone  Act  Reauthorization  Amendments  of 
1990 

For  more  than  a  decade,  I  have  been  a  staunch  supporter  of  the  CZM  Pro-am. 
My  enthusiasm  began  in  the  late  1970's  while  I  was  mayor  of  Marcus  Hook,  Penn- 
sylvania. As  mayor,  I  applied  for  and  received  CZM  funds  to  develop  a  waterfront 
park  between  two  of  the  largest  refineries  on  the  East  Coast.  I  have  been  a  strong 
supporter  of  the  program  ever  since.  ^„,,a  u     • 

Many  questions  confront  this  Subcommittee  as  we  prepare  for  CZMA  reauthoriza- 
tion. As  with  most  programs,  money  is  a  significant  issue.  Last  night  we  passed  the 
Commerce,  State,  Justice  appropriations  bill  which  included  $42  million  for  CZM 
grants  funding.  This  number  is  only  $500,000  above  last  year's  appropriation. 

If  Ohio  and  Texas  get  their  CZM  programs  approved  in  fiscal  year  1995,  $500,000 
will  not  begin  to  cover  their  CZM  grants  needs.  As  I  have  stated  before,  I  beUeve 
CZM  grants  funding  must  be  increased  to  faciUtate  the  program's  expansion.  The 
CZM  system  should  be  allowed  to  grow  without  penalizing  existing  CZM  States. 

Grants  funding,  however,  is  only  one  of  several  issues  associated  with  the  CZMA 
reauthorization.  Section  6217  of  the  1990  Budget  Act,  which  estabUshed  a  new  re- 
quirement for  coastal  States  to  develop  nonpoint  source  pollution  control  programs 
is  another. 


states  such  as  Pennsylvania  have  until  July  of  1995  to  develop  a  coastal  nonpoint 
source  control  program  or  face  the  possibility  of  losing  a  significant  percentage  of 
their  Federal  GZMA  and  Clean  Water  Act  funding.  During  the  Subcommittee's  No- 
vember 1993  field  hearing  in  my  home  State  of  Pennsylvania,  some  concerns  were 
expressed  by  the  Pennsylvania  Department  of  Environmental  Resources  on  the  in- 
flexibility of  the  program's  time  line,  and  I  expect  that  other  coastal  States  have 
similar  concerns.  I  look  forward  to  heairing  from  today's  panelists  on  this  issue. 

Mr.  Chairman,  CZMA  has  been  one  of  otir  Nation's  most  effective  coastal  protec- 
tion initiatives.  I  look  forward  to  working  with  you  and  the  other  members  of  the 
Subcommittee  to  craft  a  reauthorization  that  will  improve  upon  the  Act's  success. 

Statement  of  Hon.  Jack  Fields,  a  U.S.  Representative  from  Texas,  and 
Ranking  Minority  Member,  Committee  on  Merchant  Marine  and  Fisheries 

Mr.  Chairman,  I  appreciate  your  scheduling  this  series  of  hearings  to  prepare  us 
for  the  reauthorization  of  the  Coastal  Zone  Management  Act  (CZMA). 

Enacted  in  1972,  the  CZMA  encourages  States  to  regulate  land  and  water  uses 
which  affect  their  coastal  zones.  The  program  is  voluntary,  but  once  a  State  has  de- 
veloped a  plan  approved  by  the  National  Oceanic  and  Atmospheric  Administration 
(NOAA),  the  State  receives  Federal  grant  money  to  help  manage  its  program.  In  ad- 
dition. States  can  review  and,  in  some  cases,  veto  certain  Federal  activities  which 
affect  their  coastal  zones  and  which  are  inconsistent  with  their  approved  programs. 
Twenty-nine  States  and  territories  have  approved  coastal  zone  programs. 

The  last  major  set  of  amendments  to  the  CZMA  occurred  in  1990,  with  the  enact- 
ment of  the  Coastal  Zone  Act  Reauthorization  Amendments  (CZARA)  Act.  While 
these  amendments  were  incorporated  into  Public  Law  101-58,  the  Omnibus  Budget 
Reconciliation  Act  (OBRA),  they  contained  some  major  changes  to  the  CZMA.  In- 
cluded in  these  amendments  were  several  changes  designed  to  make  State  coastal 
zone  management  programs  more  responsive  to  emerging  coastal  issues.  Under  sec- 
tion 6217  of  OBRA,  States  were  directed  to  develop  enforceable  nonpoint  source  pol- 
lution control  programs  as  part  of  their  coastal  zone  management  programs.  Guid- 
ance for  this  program  has  been  developed  jointly  bv  NOAA  and  the  Environmental 
Protection  Agency  (EPA),  and  States  have  until  July  1995  to  submit  their  pollution 
control  programs. 

Public  Law  101-508  also  modified  grant  programs;  repealed  loan  authority  for 
coastal  energy  impact  assistance;  modified  coastal  zone  management  program  re- 
view procedures;  reformed  the  National  Estuarine  Research  Reserve  (NERR)  Pro- 
gram; authorized  NOAA  to  make  annual  achievement  awards;  clarified  the  seaward 
coastal  zone  boundary;  and  created  a  Coastal  Zone  Management  Fund  for  various 
projects. 

In  addition,  the  reauthorization  amendments  also  clarified  the  scope  of  the  Fed- 
eral consistency  review  requirements,  making  Outer  Continental  Shelf  (OCS)  oil 
and  gas  lease  sales  subject  to  State  review  under  the  CZMA.  I  am  curious  about 
the  impact  this  change  in  section  307  of  the  CZMA  has  had  on  the  Federal  OCS 
program,  as  well  as  other  Federal  activities  affecting  State  coastal  zones. 

Finally,  I  am  also  interested  in  how  the  Coastal  Zone  Enhancement  Grant  Pro- 
gram is  faring.  For  instance,  are  States  using  these  funds  for  innovative  coastal 
management  projects?  Has  the  National  Oceanic  and  Atmospheric  Administration 
improved  its  provision  of  technical  assistance  to  coastal  States  under  revised  section 
310  of  the  CZMA?  And  are  the  natural  laboratories  of  the  National  Estuarine  Re- 
search Reserve  System  authorized  under  section  315  of  the  CZMA  being  utilized  by 
NOAA,  the  States,  and  outside  research  scientists? 

I  look  forward  to  hearing  from  our  distinguished  witnesses  on  these  and  other  is- 
sues while  we  continue  to  deliberate  on  how  best  to  again  reauthorize  the  CZMA. 

Thank  you,  Mr.  Chairman. 

Mr.  Ortiz.  I  would  like  to  introduce  the  first  panel  which  con- 
sists of  three  representatives  of  the  Federal  agencies  involved  with 
or  affected  by  administration  of  the  Coastal  Zone  Management  Act. 
Our  first  witness  is  Mr.  Jeffrey  Benoit,  Director  of  the  Office  of 
Ocean  and  Coastal  Resource  Management  within  the  National  Oce- 
anic and  Atmospheric  Administration.  Next  is  Mr.  Robert  Wayland, 
III,  Director  of  the  Office  of  Wetlands,  Oceans  and  Watersheds 
within  the  United  States  Environmental  Protection  Agency.  Follow- 
ing Mr.  Wayland,  we  will  hear  from  Cynthia  Quarterman,  Deputy 
Director  of  the  Minerals  Management  Services. 


We  would  like  to  welcome  you  and  thank  you  for  being  with  us 
this  afternoon.  Before  we  begin,  we  would  like  to  remind  the  wit- 
nesses to  please  limit  your  testimony  to  5  minutes  as  indicated  by 
the  lights  on  the  witness  table.  Your  entire  written  statement  will 
be  included  in  the  record. 

Mr.  Benoit,  you  may  begin  your  testimony  whenever  you  are 
ready. 

STATEMENT  OF  JEFFERY  R.  BENOIT,  DIRECTOR,  OFFICE  OF 
OCEAN  AND  COASTAL  RESOURCE  MANAGEMENT,  NATIONAL 
OCEANIC  AND  ATMOSPHERIC  ADMINISTRATION 

Mr.  Benoit.  Thank  you  and  good  afternoon.  I  am  Jeff  Benoit,  Di- 
rector of  the  Office  of  Ocean  and  Coastal  Resource  Management  of 
the  National  Oceanic  and  Atmospheric  Administration.  It  is  a 
pleasure  to  appear  before  you  again  on  behalf  of  NOAA  to  support 
reauthorization  of  the  Coastal  Zone  Management  Act. 

Today,  I  will  demonstrate  what  NOAA  and  the  States  have  done 
in  response  to  the  1990  Coastal  Zone  Act  Reauthorization  Amend- 
ments. With  your  permission,  Mr.  Chairman,  I  would  like  to  sub- 
mit the  full  text  of  my  testimony  for  the  record. 

A  little  under  4  years  have  passed  since  the  1990  amendments 
were  enacted.  In  that  time,  NOAA  has  created  and  begun  imple- 
menting the  two  new  programs  that  Congress  mandated:  The  En- 
hancement Program  and  Coastal  Nonpoint  Pollution  Control  Pro- 
gram, and  also  NOAA  has  worked  with  five  coastal  States  in  their 
renewed  efforts  to  develop  approved  coastal  management  programs, 
thanks  to  the  reinstatement  of  program  development  grants  in 
1990;  and  used  changes  in  the  evaluation  process  to  work  with  sev- 
eral States  and  estuarine  research  reserves,  to  assure  adherence 
with  their  management  programs. 

We  recognize  that  much  of  the  progress  made  in  these  areas  over 
the  past  4  years  would  not  have  occurred  without  the  1990  amend- 
ments. Particularly,  we  are  closer  to  achieving  full  participation  by 
all  coastal  States  in  the  Coastal  Management  Program.  All  partici- 
pating States  are  creating  programs  to  confront  nonpoint  source 
pollution  and  all  of  them  have  designed  strategies  to  improve  man- 
agement of  their  coasts. 

It  is  important  to  remember,  though,  that  many  of  these  pro- 
grams are  still  in  the  design  stage  or  in  the  early  stages  of  imple- 
mentation. Without  continued  support.  States  will  have  difficulty 
completing  these  efforts,  or  worse  yet,  will  not  complete  them  at 
all. 

NOAA  is  committed  to  these  programs  and  we  strongly  believe 
that  the  CZMA  must  provide  continued  support  and  new  avenues 
for  technical  assistance  to  the  States. 

Five  States  took  advantage  of  the  program  development  grants, 
which  the  1990  amendments  reinstated,  when  they  received  section 
305  grant  funding  to  assist  in  developing  State  coastal  manage- 
ment programs.  The  five  States — Ohio,  Texas,  Georgia,  Indiana 
and  Minnesota — will  need  more  than  2  years  to  complete  program 
development. 

For  example,  while  Texas  and  Georgia  have  made  substantial 
progress  in  developing  their  State  coastal  management  programs, 
funding  will  run  out  before  the  programs  are  complete.  We  expect 


the  same  with  Minnesota,  Indiana  and  possibly  Ohio.  It  appears 
that  many,  if  not  all  of  the  same  obstacles  that  prevented  comple- 
tion in  the  1970's  and  1980's,  are  still  there  today. 

These  five  States  are  also  required  under  section  6217  to  develop 
and  submit  coastal  nonpoint  pollution  programs  by  July  1995. 
However,  these  States  cannot  receive  funding  through  section  6217 
to  develop  programs.  This  added  requirement  puts  a  great  strain 
on  limited  stajf  resources  supported  by  section  305  program  devel- 
opment funds  and  may  jeopardize  the  State's  efforts  to  develop 
CZM  programs. 

All  29  approved  State  QZM  programs  are  working  hard  and  mak- 
ing progress  in  developing  their  coastal  nonpoint  programs,  which 
they  are  to  submit  to  NOAA  and  EPA  by  July  of  1995.  State  CZM 
and  water  quality  agencies  are  working  together  analyzing  State 
authorities  and  identifying  necessary  administrative  and  legislative 
changes  to  meet  the  requirements  of  section  6217.  In  the  process, 
the  coastal  States  have  raised  a  number  of  concerns. 

In  particular,  many  of  the  States  do  not  expect  to  complete  their 
programs  within  the  30-month  period  provided  by  section  6217.  We 
feel  that  this  concern  should  be  addressed  and  we  look  forward  to 
working  with  you  to  find  the  solution. 

NOAA  and  the  States  also  implemented  the  new  voluntary 
Coastal  Zone  Enhancement  Program  created  under  section  309  and 
I  am  pleased  to  say  that  currently  all  of  the  eligible  coastal  pro- 
grams are  participating. 

This  program  has  allowed  States  to  compete  for  additional  fund- 
ing to  update  and  strengthen  their  coastal  programs  to  better  ad- 
dress the  new  and  emerging  issues  of  the  1990's.  Each  State 
prioritized  its  need  for  improving  their  programs  and  produced  a 
strategy  for  achieving  necessary  improvements.  For  example,  93 
percent  of  the  States  identified  wetlands  as  a  key  area  for  improve- 
ment. 

By  encouraging  States  to  evaluate  ways  to  improve  their  pro- 
grams, we  believe  that  the  Enhancement  Grant  Program  will  result 
in  better  management  of  our  Nation's  coastal  resources.  We  are 
considering  improvements  to  the  program  based  on  the  rec- 
ommendations of  a  task  force  review  that  was  completed  last  year. 

The  task  force  concluded  that  activities  which  enhance  imple- 
mentation of  existing  elements  of  State  CZM  programs  should  be 
eligible  for  section  309  funding.  Currently,  the  program  can  only  be 
used  for  developing  new  elements  of  a  State's  CZM  program. 

In  conclusion,  I  would  like  to  emphasize  how  far  we  have  come 
in  less  than  4  years  since  the  1990  amendments  went  into  effect. 
Since  NOAA  and  EPA  completed  program  guidance  and  manage- 
ment measures  for  the  Coastal  Nonpoint  Pollution  Control  Program 
in  early  1993,  we  are  seeing  solid  progress  by  many  States  in  de- 
veloping their  programs,  and  we  are  hearing  broad-based  support 
for  the  program  goals. 

We  feel  that  the  joint  EPA-NOAA  program  under  section  6217 
is  the  proper  vehicle  for  addressing  nonpoint  pollution.  We  are  also 
fortunate  to  have  five  States  developing  CZM  programs  and  we 
think  it  is  vital  to  help  them  succeed  in  their  efforts.  We  have 
made  tremendous  progress  and  that  progress  must  continue*  both 


within  existing  programs  and  in  several  areas  where  we  believe  ad- 
ditional attention  is  needed. 

These  areas  include:  Hazards,  mitigation,  ocean  management, 
cultural  diversity  and  protection  and  restoration  of  habitats.  I 
would  like  to  thank  Congress  for  its  foresight  in  the  1990  amend- 
ments and  recognize  that  much  of  this  progress  would  not  have  oc- 
curred without  them,  and  thank  you,  Mr.  Chairman.  I  would  be 
pleased  to  answer  any  questions  that  you  may  have. 

Mr.  Ortiz.  Thank  you,  Mr.  Benoit. 

[The  statement  of  Mr.  Benoit  can  be  found  at  the  end  of  the 
hearing. 

Mr.  Ortiz.  Mr.  Wayland. 

STATEMENT  OF  ROBERT  WAYLAND,  III,  DIRECTOR,  OFFICE  OF 
WETLANDS,  OCEANS  AND  WATERSHEDS,  U.S.  ENVIRON- 
MENTAL PROTECTION  AGENCY 

Mr.  Wayland.  Mr.  Chairman,  I  am  pleased  to  have  an  oppor- 
tunity to  come  back  and  talk  about  the  Coastal  Nonpoint  Source 
Program,  which  Mr.  Benoit  and  I  testified  on  just  a  little  over  a 
month  ago.  In  the  meantime  some  of  us  have  been  back  here  to 
talk  about  dredging  issues  as  well,  so  this  is  becoming  a  very  famil- 
iar environment. 

In  April  of  1994,  the  EPA  administrator  reported  to  Congress  on 
the  quality  of  our  lakes,  waterways,  estuaries  and  coastal  waters. 
That  information  is  presented  in  the  National  Water  Quality  In- 
ventory Report,  which  we  prepare  biennially  and  submit  as  re- 
quired by  Section  305-B  of  the  Clean  Water  Act. 

Our  information  is  based  in  turn  on  reports  submitted  by  States, 
territories  and  interstate  water  quality  organizations  and  it  covers 
assessments  of  their  waters  conducted  in  1990  and  1991. 

States  have  reported  that  of  the  assessed  areas  in  their  coastal 
and  estuarine  waters,  56  percent  fully  supported  fishing,  swimming 
and  other  uses  and  another  12  percent  currently  supported  other 
designated  uses  but  are  threatened  and  could  become  impaired  if 
pollution  control  actions  aren't  taken. 

Thirty-two  percent  of  our  coastal  waters  are  impaired  to  some  ex- 
tent with  23  percent  partially  supporting  designated  uses  and  9 
percent  not  supporting  designated  uses. 

The  States  identified  the  leading  sources  of  pollution  and  use  im- 
pairment in  coastal  and  estuarine  waters  to  be  municipal  dis- 
charges, storm  sewers  and  urban  runoff,  agriculture  and  industrial 
point  sources. 

The  States  identified  the  leading  pollutants  impacting  coastal 
waters  as  nutrients,  pathogens,  organic  enrichment  and  siltation. 
In  addition,  the  National  Oceanographic  and  Atmospheric  Adminis- 
tration has  documented  that  over  a  million  and  a  half  acres  of  the 
Gulf  of  Mexico,  Atlantic  Coast  and  Pacific  Coast  waters  are  limited 
to  shellfish  harvesting  due  to  urban  runoff. 

Pollution,  based  on  State  assessments  and  as  evidenced  by  beach 
closures,  prohibitions  on  shellfish  harvesting  and  loss  of  biological 
productivity  in  coastal  habitats  remains  a  serious  problem  for 
coastal  areas.  Although  great  strides  have  been  made  in  controlling 
point  sources,  polluted  runoff,  including  nonpoint  source  pollution, 
remains  a  major  problem  in  many  coastal  areas. 


The  leading  contributions  to  impairments  in  estuarine  waters  are 
runoff  from  construction  and  development  activities,  septic  systems 
and  agriculture.  Other  important  contributions  in  some  coastal  wa- 
ters include  forestry  activities,  marinas  and  hydro  modification.  In 
addition,  the  loss  and  degradation  of  wetlands  in  riparian  areas 
also  adversely  affects  water  quality. 

With  respect  to  the  Section  6217  Coastal  Nonpoint  Source  Pollu- 
tion Program,  I  want  to  highlight  several  points.  First,  States  have 
been  working  hard  in  recent  years  to  improve  their  management 
of  nonpoint  source  runoff,  and  as  a  consequence,  have  already 
adopted  many  strong  and  appropriate  management  measures 
which  will  conform  to  the  national  guidance  EPA  and  NOAA  have 
developed.  Other  States  will  have  more  significant  work  to  do. 

EPA  and  NOAA  have  been  working  with  interested  States  to 
give  them  the  opportunity  for  voluntary  reviews  of  their  programs 
prior  to  formal  submission  under  Section  6217.  Nine  States  have 
participated  to  date  in  the  review  and  Alaska  is  currently  under 
way.  This  process  is  designed  to  provide  early  and  honest  commu- 
nication that  should  help  create  a  climate  for  success  and  expedite 
action  so  that  States  don't  suffer  the  automatic  grant  penalties  im- 
posed by  Section  6217  for  programs  which  fail  to  conform  to  our 
guidance. 

Cooperation  among  State  departments  of  agriculture,  forestry, 
highways  and  other  key  agencies,  as  well  as  the  public,  is  going  to 
be  important  to  the  successful  development  and  implementation  of 
State  coastal  nonpoint  programs.  Therefore,  we  are  encouraging 
the  active  collaboration  of  a  broad  range  of  agencies  and  their  con- 
stituencies in  this  program. 

EPA  and  NOAA  are  interpreting  CZAEA's  enforceable  policies 
and  mechanisms  requirement  to  allow  the  use  of  a  variety  of  effec- 
tive regulatory  or  nonregulatory  approaches,  provided  the  non- 
regulatory  and  incentive-based  approaches  used  for  nonpoint 
source  control  result  in  the  necessary  implementation  of  the  man- 
agement measures  and  are  backed  up  by  enforcement  authority 
that  can  be  triggered  if  the  nonregulatory  means  fall  short. 

Despite  this  flexibility,  we  anticipate  that  some  States  will  still 
need  to  secure  additional  State  authorities. 

The  Administration  is  committed  to  working  with  Congress  to 
harmonize  Section  319  of  the  Clean  Water  Act  and  Section  6217  of 
CZARA  to  avoid  duplication.  We  believe  that  any  modification  that 
may  be  necessary,  such  as  in  the  area  of  timeframes  for  program 
development,  can  and  should  be  managed  administratively  or 
through  coastal  zone  management  amendments  rather  than  the 
Clean  Water  Act. 

As  one  example  of  the  administrative  flexibility,  EPA  and  NOAA 
recognize  that  the  current  3-year  period  provided  in  our  guidance 
to  implement  basic  management  measures  is  probably  too  short 
and  we  plan  to  consider  extending  this  time  by  perhaps  an  addi- 
tional 2  years. 

As  one  of  the  guiding  principles  for  reauthorizing  the  Clean 
Water  Act,  President  Clinton's  Clean  Water  Initiative  advocates  an 
integrated  and  holistic  watershed  approach  for  managing  our  re- 
sources. This  approach  can  have  important  applications  during  re- 
authorization of  the  Coastal  Zone  Act.  We  are  now  working  with 
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several  committees  to  advance  this  concept  in  the  Clean  Water  Act 
process  and  we  would  be  pleased  to  have  the  opportunity  to  work 
with  you  during  your  deliberations  on  the  Coastal  Zone  Act. 

In  closing,  I  want  to  thank  the  members  of  the  Subcommittee  for 
this  opportunity  to  present  our  views.  We  are  proud  of  the  partner- 
ship we  have  formed  with  NOAA  and  other  agencies  to  control 
coastal  nonpoint  pollution  and  address  our  coastal  ocean  manage- 
ment issues.  We  look  forward  to  the  opportunity  to  continue  this 
cooperation.  Thank  you. 

Mr.  Ortiz.  Thank  you,  Mr.  Wayland. 

[The  statement  of  Mr.  Wayland  can  be  found  at  the  end  of  the 
hearing. 

Mr.  Ortiz.  Ms.  Quarterman. 

STATEMENT  OF  CYNTHIA  QUARTERMAN,  DEPUTY  DIRECTOR, 
CALIFORNIA  COASTAL  COMMISSION 

Ms.  Quarterman.  Thank  you,  Mr.  Chairman.  Good  afternoon. 
My  name  is  Cynthia  Quarterman,  and  I  am  the  Deputy  Director 
of  the  Minerals  Management  Service  (MMS).  It  is  my  pleasure  to 
come  here  today  to  testify  concerning  the  reauthorization  of  the 
Coastal  Zone  Management  Act  and,  more  specifically,  the  1990 
CZM  amendments. 

My  statement  today  will  be  limited  to  Section  307  of  the  Act 
which  relates  to  Federal  consistency.  Let  me  begin  by  saying  that 
the  MMS  fully  endorses  reauthorization  of  the  CZMA  and  we  look 
forward  to  working  with  the  two  Subcommittees  as  reauthorization 
proceeds. 

With  respect  to  Section  307,  we  think  that  the  provision  has  been 
both  useful  and  effective  at  achieving  the  goals  of  the  Act,  and  we 
are  not  recommending  any  significant  changes  to  that  provision  of 
the  Act. 

I  have  prepared  a  written  statement  which  I  will  submit  for  the 
record  with  the  Chairman's  permission.  I  will  briefly  summarize 
what  the  Minerals  Management  Service's  experiences  have  been 
with  Section  307  to  date  and  then  answer  any  questions  that  you 
may  have. 

First,  as  I  am  sure  you  are  well  aware,  the  Minerals  Manage- 
ment Service  is  responsible  for  ensuring  that  offshore  development 
exploration,  leasing  and  production  is  handled  in  a  safe  and  envi- 
ronmentally sound  manner.  I  am  also  sure  that  you  are  aware  that 
the  Minerals  Management  Service's  original  implementation  of  the 
CZMA  began  with  somewhat  of  a  rocky  start. 

Section  307  of  the  Act  in  its  original  version,  in  subsection  C(l), 
required  that  "each  Federal  agency  conducting  or  supporting  activi- 
ties directly  affecting  the  coastal  zone  shall  conduct  or  support 
these  activities  in  the  manner  which  is  to  the  maximum  extent 
practicable  consistent  with  approved  State  management  programs." 
There  was  some  discrepancy  between  the  Secretary  of  the  Interior 
and  the  State  of  California,  which  eventually  led  to  litigation, 
whereby  the  Department's  interpretation  of  Section  307  C(l)  of  the 
Act  prevailed.  Therefore,  lease  sales  offshore  were  not  considered 
to  be  part  of  the  Coastal  Zone  Management  Act  for  purposes  of  sec- 
tion 307. 


In  part  because  of  that  litigation,  I  am  sure,  Congress  saw  fit  to 
amend  the  Coastal  Zone  Management  Act  in  1990  and  specifically 
set  forth  in  Section  307(c)(1)(a)  wording  that  would  require  the 
Minerals  Management  Service  do  a  consistency  determination  for 
OCS  lease  sales  in  which  the  Agency  must  certify  that  the  pro- 
posed Federal  action  is  "consistent  to  the  maximum  extent  prac- 
ticable with  the  enforceable  policies  of  approved  State  management 
programs."  It  also  required  the  Agency  to  make  the  consistency  de- 
termination available  to  an  affected  coastal  State  or  States  at  least 
90  days  before  final  approval  of  an  OCS  lease  sale. 

I  am  happy  to  say  today  that  we  have  been  successful  in  meeting 
that  requirement.  Not  only  have  we  met  the  90-day  requirement, 
but  I  think  we  have  gone  far  beyond  that  and  more  carefully  em- 
braced the  spirit  of  the  law.  We  involve  States  in  our  lease  sale 
process  from  the  very  beginning,  long  before  the  90  days  begins  to 
run,  when  we  first  go  out  with  a  Call  for  Information  in  our  lease 
sale  process.  At  that  time,  we  also  ask  questions  related  to  whether 
or  not  our  decisions  will  affect  any  coastal  zone  management  plans. 

We  then  try  to  integrate  mitigating  factors  into  our  first  draft 
Environmental  Impact  Statement  and  into  our  final  Environmental 
Impact  Statement.  At  that  point  we  send  a  formal  consistency  de- 
termination to  the  State,  and  then  the  90-day  period  begins  to  run. 
Thus  far,  we  have  performed  20  consistency  determinations,  four 
with  Alabama,  Alaska,  and  Mississippi  and  eight  with  Louisiana. 

Of  those  20,  only  one  has  been  contested  in  Federal  Court  in 
1991,  but  we  resolved  that  issue  and  the  appeal  was  withdrawn 
and  the  lease  sale  went  forward. 

Another  provision  of  the  CZMA,  Section  307  (C)(3)(b),  affects 
OCS  operations;  however,  MMS  is  not  directly  responsible  for  doing 
anything  with  respect  to  that  subsection.  I  will  mention  it  very 
quickly.  Section  307(c)(3)(B)  requires  that  an  OCS  lessee  provide 
affected  coastal  States  a  consistency  determination  certifying  to  the 
State  that  its  actions  will  not  adversely  affect  the  State's  coastal 
zone. 

If  the  State  concurs  in  the  certification,  MMS  can  go  forward  and 
issue  an  Application  for  Permit  to  Drill  (APD)  for  an  Exploration 
or  Production  plan.  If  concurrence  is  not  given  by  a  State,  then  we 
can  not  issue  an  APD. 

In  conclusion,  I  would  like  to  say  that  we  think  Section  307  is 
working.  We  have  moved  very  quickly  to  implement  the  provisions 
of  the  Act  and  we  have  found  our  procedures  to  be  very  useful  in 
accomplishing  the  goals  of  the  Act.  This  concludes  my  prepared  tes- 
timony. I  look  forward  to  any  questions  you  might  have.  Thank 
you. 

[The  statement  of  Ms.  Quarterman  can  be  found  at  the  end  of 
the  hearing. 

Mr.  Ortiz.  Thank  you.  I  would  like  to  assure  you  that  your  writ- 
ten statements  will  be  included  for  the  record. 

Ms.  Quarterman.  Thank  you. 

Mr.  Ortiz.  We  have  been  joined  by  two  other  members,  Mr. 
Gilchrest  from  Maryland  and  Ms.  Eshoo  from  California,  but  before 
I  yield  to  them,  I  would  like  to  ask  a  few  questions. 

For  Mr.  Benoit,  as  you  note,  in  your  testimony,  States  like  Ohio 
and  Texas  that  are  currently  developing  the  CZM  programs  will 
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need  additional  time  to  complete  the  coastal  zone  management  and 
6217  program's  development.  I  just  want  to  clarify,  does  NOAA 
support  extending  Section  305  funding  and  Section  6217  deadlines 
for  the  five  States  currently  developing  these  programs? 

Mr.  Benoit.  NOAA  has  endorsed  the  need  for  additional  time  for 
the  States  to  develop  their  Coastal  Zone  Management  Programs, 
and  we  do  recognize  the  need  to  address  the  issue  of  6217  for  those 
developing  States. 

Mr.  Ortiz.  Thank  you.  I  am  sorry.  I  missed  out.  Congressman 
Pallone  from  the  great  State  of  New  Jersey  also  has  joined  our 
hearing  today. 

I  have  another  question  for  Mr.  Benoit  and  Mr.  Wayland.  Will 
NOAA  support  the  provision  of  financial  incentives  to  coastal 
States  for  developing  and  implementing  an  effective  coastal 
nonpoint  source  program?  And  if  so,  what  sort  of  scale  might  be  ap- 
propriate for  such  incentive  funding? 

Mr.  Benoit.  We  are  looking  at  the  opportunities  to  provide  addi- 
tional incentives,  both  funding  and  otherwise,  and  we  are  looking 
at  perhaps  ways  of  using  the  existing  structure  of  grant  allocations 
to  set  aside  or  allocate  certain  amounts  for  implementation  pur- 
poses. We  are  looking  at  other  administrative-type  incentives  per- 
haps that  might  be  used.  We  really  have  not  come  to  any  final  deci- 
sion yet  as  to  what  the  best  approach  to  this  might  be,  or  exactly 
what  scale  or  what  level  that  might  be  realistic. 
Mr.  Ortiz.  Mr.  Wayland. 

Mr.  Wayland.  Mr.  Chairman,  we  are  constrained  in  our 
Nonpoint  Source  Grant  Program  under  the  Clean  Water  Act  to  pro- 
vide grants  for  program  implementation  and  the  actual  on-the- 
ground  implementation  of  nonpoint  source  control  practices,  rather 
than  for  State  program  development.  Our  general  State  program 
grants  for  dealing  with  water  quality  are  in  Section  106  of  the 
Clean  ^^ater  Act. 

Our  Section  319  Program  has  doubled  in  size  from  where  we 
were  2  fiscal  years  ago,  so  the  Program  is  one  of  the  few  areas 
where  States  are  seeing  significant  increases  in  Federal  support. 

I  would  like  to  work  with  Mr.  Benoit  to  further  develop  ideas  on 
incentives.  There  is,  as  you  are  well  aware,  a  penalty  provision  al- 
ready incorporated  into  the  law.  I  think  we  all  like  to  see  sticks  ac- 
companied by  carrots  where  feasible  and  we  would  certainly  be  in- 
terested in  exploring  that  concept  with  NOAA  and  ultimately  with 
the  Committee. 

Mr.  Ortiz.  Thank  you.  I  just  have  one  more— this  never  fails- 
one  more  question  for  Ms.  Quarterman  and  then  I  will  yield  to  my 
good  friend,  Mr.  Gilchrest  from  Maryland,  for  any  questions  he 
might  have. 

Have  coastal  States  generally  been  timely  providing  information 
at  the  call  for  information  and  nomination  step  of  the  OCS  lease 
sale  process? 

Ms.  Quarterman.  Yes,  they  have.  Further,  we  have  been  work- 
ing closely  with  many  States  trying  to  come  to  an  agreement,  in 
some  cases  a  memorandum  of  understanding,  so  that  they  feel  com- 
fortable that  the  process  is  long  enough  for  them  to  have  time  to 
give  us  input. 
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Mr.  Ortiz.  I  would  like  to  yield  to  the  distinguished  member 
from  Maryland,  Mr.  Gilchrest,  if  he  has  any  questions  or  statement 
that  he  would  like  to  make. 

Mr.  Gilchrest.  Thank  you,  Mr.  Chairman.  I  would  like  to  ad- 
dress my  first  question  to  Ms.  Quarterman.  You  made  a  comment 
about,  I  don't  know  if  it  was  a  court  case  or  a  situation  in  1991 
that  was  resolved.  Could  you  elaborate  on  that  a  little  bit?  Did  it 
deal  with  property  rights,  takings  or 

Ms.  Quarterman.  No.  It  was  a  case  in  which  we  had  issued  a 
consistency  determination  for  a  lease  sale  affecting  the  State  of 
Louisiana,  and  they  appealed  our  decision  and  asked  that  the  sale 
be  enjoined.  The  sale  was  not  enjoined  on  procedural  grounds  pri- 
marily because  the  request  came  after  the  90-day  period  had  run. 
Subsequent  to  that,  Louisiana  withdrew  their  appeal. 

Mr.  Gilchrest.  Thank  you.  I  guess  this  is  a  general  question  for 
everybody  to  give  a  brief  explanation  of,  and  then  I  have  a  more 
detailed  question.  The  first  question  is  sort  of  obvious,  but  I  would 
like  an  answer  for  it.  What  is,  in  your  opinion,  the  purpose  of  the 
Coastal  Zone  Management  Act? 

Mr.  Benoit.  I  will  start  the  responses  for  you.  The  purpose  of  the 
Act  really  is  to  provide  enhanced  protection  and  coordination  of  our 
natural  resources  and  economic  development  of  the  coastal  areas, 
I  think  it  has  been  very  successful  in  providing  that  balance — in  es- 
tablishing national  guidance  and  objectives  to  further  direct  the  ef- 
forts of  providing  the  protection  of  natural  resources  and  economic 
growth,  by  using  State  authorities  to  do  that.  It  is  a  very  unique 
approach.  Congress  has  told  us  what  the  national  objectives  should 
be,  and  we  defer  to  the  State  level  which  uses  State  authorities, 
which  is  where  the  expertise  and  the  ability  to  do  that  best  is  lo- 
cated. It  is,  I  think,  a  very  unique  Act  and  one  that  has  been  work- 
ing very  well  for  us. 

Mr.  Wayland.  I  would  just  add  that  I  think  that  the  planning 
orientation  of  the  Coastal  Zone  Act  is  a  very  useful  complement  to 
the  kinds  of  pollution  control  approaches  that  EPA  has  tradition- 
ally developed  with  the  States.  I  think  it  has  provided  a  foundation 
for  considering  how  similar  planning  approaches  can  be  used  in 
other  natural  resource  protection  and  restoration  efforts  that  the 
country  has  underway.  Our  partnership  with  NOAA  in  implement- 
ing the  coastal  nonpoint  source  control  program  is  a  more  recent 
example  of  such  efforts  and  one  which  I  think  represents  an  excit- 
ing idea  to  try  to  come  to  grips  with  one  of  the  more  difficult  cat- 
egories of  activity  which  threaten  and  impair  our  coastal  resources, 

Ms,  Quarterman.  I  would  agree  with  the  two  speakers  before 
me,  and  I  would  just  like  to  add  that  I  believe  the  role  of  the  Coast- 
al Zone  Management  Act  is  to  ensure  that  competing  interests  that 
affect  the  coastal  zone  are  balanced  effectively. 

Mr.  Gilchrest.  Just  one  last — we  are  quickly  disappearing  here. 
One  last  quick  question.  I  would  agree  with  those  statements,  and 
in  some  of  your  written  statements,  there  are — there  is  a  little  bit 
more  detail,  and  do  you  have  some  type  of  recommendation,  given 
the  conflicting  interests  surrounding  the  coastal  areas,  the  prob- 
lems that  we  are  now  engaged  in  to  clean  up  the  coastal  waters, 
and  the  problems  of  cleaning  up  coastal  waters  deal  to  a  certain 
extent  with  point  pollution  and  nonpoint  pollution,  point  pollution 
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with  sewage  treatment  plants,  with  agriculture,  with  development, 
with  all  these  kinds  of  sources  of  pollution  that  we  need  to  deal 
with  effectively  by  establishing  national  standards  that  the  States 
comply  with  by  developing  their  own  management  plan,  but  we  in- 
evitably run  into  problems  with — and  I  hate  to  bring  this  up,  but 
with  property  rights. 

Now,  if  you  are  dealing  with  coastal  zone  management  and  you 
are  trying  to  improve  the  quality  of  the  water  for  the  purpose  of 
catching  more  shrimp,  for  the  purpose  of  preserving  a  fishing  hole, 
for  the  purpose  of  recreational  activities,  swimming  and  fishing  and 
things,  and  for  the  purpose  of  preserving  habitat  for  spawning  mi- 
gratory fish  and  things  like  that,  have  you  seen,  up  to  this  point, 
and  do  you  anticipate  problems  with  private  property  being  regu- 
lated to  prevent  more  pollution  or  to  slow  down  public  harm,  which 
is  sometimes  the  result  of  pollution? 

Mr.  Wayland.  Mr.  Gilchrest,  I  think  that  we  are  mindful  that 
in  trying  to  deal  with  polluted  runoff  in  particular,  ^ye  are  working 
in  areas  where  the  most  effective  approaches  to  abating  those  prob- 
lems may  be  based  in  how  land  is  used.  It  is  certainly  not  our  in- 
tention to  try  to  direct  at  the  Federal  level  how  land  is  used. 

However,  by  according  to  the  States  and  in  turn  local  govern- 
ments, a  maximum  amount  of  flexibility  to  try  to  reconcile  the  need 
to  protect  these  resources  for  the  benefit  of  all  with  sensitivity  to 
the  property  rights  of  individuals,  we  have  been  able  to  see,  what 
I  think,  are  some  fairly  creative  solutions  emerge. 

Ms.  ESHOO.  [Presiding]  Mr.  Wayland,  I  am  going  to  stop  with 
fairly  creative  solution  emerges  because  I  need  to  go  and  add  my 
fairly  creative  solution  in  terms  of  how  I  want  to  vote  and  we  won't 
make  it.  The  second  bell  has  gone  off  so  we  have  less  than  10  min- 
utes to  get  over  there  to  vote.  So  we  are  going  to  take  a  break  now 
and  I  am  sorry  that  we  need  to  do  this  because  I  know  that  the 
continuity  of  the  testimony  is  so  important,  but  we  are  going  to  get 
back  to  you.  I  have  some  questions  as  well.  Excuse  us. 

[Recess.] 

Mr.  Gilchrest.  I  am  really  interested  in  the  creative  solutions. 

Mr.  Wayland.  We  will  get  to  that.  That  is  a  teaser  so  you  will 
come  back. 

[Recess]. 

Mr.  Ortiz.  [Presiding]  We  will  reconvene  now  and  before  we 
have  anymore  excitement  I  think  that  Mr.  Wayland  was  in  the 
middle  of  answering  a  question  to  Ms.  Eshoo  when  we  recessed  for 
a  vote. 

We  would  like  you  to  put  your  final  touches  on  that  one  question 
Representative  Eshoo  was  asking  you  before  we  broke  for  votes, 
and  submit  it  for  the  record.  We  will  have  some  more  votes  in  a 
few  minutes  or  maybe  the  next  25,  30  minutes,  but  I  would  like 
to  thank  each  of  the  Federal  agencies  for  coming  here  today  and 
sharing  their  insights  on  the  1990  amendments  to  the  Coastal  Zone 
Management  Act. 

Several  members  of  the  Committee  and  I  have  questions  for  the 
witnesses  as  I  stated  before,  and  we  will  appreciate  your  reply. 
Thanks  again  for  your  testimony  and  we  will  pause  for  a  few  min- 
utes and  continue  with  the  second  panel.  Thank  you  very  much. 
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At  this  moment  I  would  like  to  introduce  the  second  panel  which 
consists  of  representatives  of  the  coastal  States,  industry,  and  the 
environmental  community.  First,  we  will  hear  from  Mr.  Peter 
Douglas.  He  is  Executive  Director  of  the  California  Coastal  Com- 
mission, and  next  is  Dr.  Michael  Donahue,  Executive  Director  of 
the  Great  Lakes  Commission. 

Following  Mr.  Donahue,  we  will  hear  from  David  Duplantier, 
that  is  a  good  Mexican  name. 

Mr.  Duplantier.  French  Mexican. 

Mr.  Ortiz.  Counsel  for  Chevron,  U.S.A.  Production  Company.  I 
understand  that  Mr.  Duplantier  will  be  testifying  on  behalf  of  both 
the  National  Ocean  Industries  Association  and  the  American  Petro- 
leum Institute;  is  that  correct? 

Mr.  Duplantier.  That  is  right. 

Mr.  Ortiz.  Our  final  witness  this  afternoon  will  be  Mrs.  Sara 
Chasis,  Senior  Attorney  for  the  Natural  Resources  Defense  Council, 
and  we  will  try  to  limit  the  testimony  to  5  minutes,  less  if  you  can. 
I  know  it  is  hard  to  be  as  brief  as  that,  but  if  you  can  try,  we  will 
appreciate  it  very  much  because  some  of  the  members  here  have 
other  meetings  and  others  have  tried  to  come  here,  but  I  can  as- 
sure you  that  the  entirety  of  your  testimony  will  be  included  for  the 
record. 

Mr.  Douglas,  we  will  begin  with  your  testimony  whenever  you 
are  ready. 

STATEMENT  OF  PETER  DOUGLAS,  EXECUTIVE  DIRECTOR, 
CALIFORNIA  COASTAL  COMMISSION 

Mr.  Douglas.  Thank  you,  Mr.  Chairman,  members  of  the  Com- 
mittees, my  name  is  Peter  Douglas.  I  am  the  Executive  Director  of 
the  Coastal  Commission,  California,  and  I  have  been  asked  by  your 
staff  to  keep  my  comments  real  short  so  I  am  going  to  keep  it  to 
around  2  minutes.  You  have  the  written  testimony. 

There  are  just  four  main  points  I  would  like  to  make.  One  is  that 
the  Congress  and  the  coastal  States  can  truly  be  proud  of  the  coast- 
al management  program's  22  years  of  remarkable  accomplish- 
ments. I  think  it  is  one  of  the  most  successful  programs  of  State 
and  Federal  partnership  that  we  have  that  we  can  point  to. 

My  second  point  is  that  I  would  really  encourage  this  Committee 
to  have  additional  hearings  on  the  issue  of  reauthorization  and  I 
would  urge  that  you  hold  off  on  reauthorization  until  next  year. 
Many  of  the  principal  constituencies  simply  weren't  and  aren't  pre- 
pared to  give  you  thoughtful  comments  and  recommendations  rel- 
ative to  reauthorization  and  proposed  changes  at  this  point.  We 
were  really  working  on  the  assumption  that  this  was  going  to  hap- 
pen next  year,  so  I  would  respectfully  urge  that  this  Committee  do 
that. 

My  third  point  is  something  that  isn't  in  my  written  testimony, 
and  that  is  that  we  would  encourage  the  Committee  to  examine  the 
possibility  or  the  opportunity  to  add  an  ocean  governance  compo- 
nent to  the  Coastal  Zone  Management  Act,  one  that  is  modeled 
after  the  very  successful  Coastal  Zone  Management  Program.  We 
will  elaborate  on  that  in  our  supplemental  written  testimony.  » 

The  final  point  I  would  make,  and  this  is  a  theme  that  is  recur- 
ring throughout  my  written  testimony,  is  that  I  am  convinced  that 
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the  single  most  important  thing  that  the  Congress  can  do  at  this 
point  to  improve  the  effectiveness  of  coastal  management  pro- 
grams, is  to  elevate  the  Office  of  OCRM  to  the  AA  level  within 

NOAA.  1     .       u      T 

I  have  a  number  of  reasons  for  reaching  that  conclusion,  but  I 
think  of  all  the  things  that  are  being  talked  about  today,  that  is 
the  single  most  effective  thing  you  can  do  by  statute.  With  that,  I 
will  obviously  be  prepared  to  answer  any  questions  you  may  have 
later,  Mr.  Chairman  and  members. 

[The  statement  of  Mr.  Douglas  can  be  found  at  the  end  of  the 
hearing. 
Mr.  Ortiz.  Thank  you.  Dr.  Donahue. 

STATEMENT  OF  MICHAEL  J.  DONAHUE,  EXECUTIVE 
DIRECTOR,  GREAT  LAKES  COMMISSION 

Mr.  Donahue.  Thank  you,  Mr.  Chairman.  My  name  is  Michael 
Donahue,  and  I  am  Executive  Director  of  the  Great  Lakes  Commis- 
sion, which  is  an  interstate  compact  agency  founded  in  State  and 
Federal  law  and  dedicated  to  the  informed  use  and  management  of 
the  natural  resources  of  the  Great  Lakes  Basin. 

My  remarks  will  be  focused  exclusively  upon  the  Section  6217 
Coastal  Nonpoint  Pollution  Control  Program.  The  Great  Lakes 
Commission,  by  unanimous  vote  of  its  eight  member  States,  re- 
cently adopted  a  policy  position  relating  to  that  program.  I  might 
note  that  the  Great  Lakes  have  been  recognized  as  the  Nation's 
fourth  sea  coast  in  the  1970  Merchant  Marine  Act  amendments 
and  therefore  we  have  a  very  vital  interest  in  this  coastal  zone  leg- 
islation. 

Seven  of  our  eight  member  States  either  have  approved  pro- 
grams or  are  in  the  process  of  developing  them.  The  Great  Lakes 
States  applaud  the  legislation's  goal  to  enhance  water  quaUty,  but 
do  have  a  number  of  concerns  that  must  be  resolved  if  legislative 
intent  is  to  translate  into  valuable  and  effective  State  programs. 

On  March  28th  of  this  year,  our  eight  member  States  adopted  a 
policy  position  that  articulates  a  number  of  concerns  with,  and  as- 
sociated recommendations  for  implementation  of  the  act.  I  would 
note  that  in  reviewing  these  positions,  which  are  presented  in  de- 
tail in  my  written  testimony,  we  also  urge  you  to  consider  the  spe- 
cific concerns  of  individual  Great  Lakes  States,  as  well  as  the  posi- 
tions of  the  Coastal  States  Organization  which,  from  my  review  of 
their  earher  testimony,  complement  and  amplify  many  of  the 
points  I  am  going  to  make. 

Our  concerns  include  the  fact  that  nonpoint  source  pollution  con- 
trol provisions  constitute  a  largely  unfunded  mandate  with  signifi- 
cant and  yet  not  adequately  documented  implications  for  many  sec- 
tors of  the  economy.  Numerous  management  measures  specified  in 
the  legislation  are  technology-based  rather  than  water-quality- 
based  and  limit  State  flexibility  and  program  implementation. 

Further,  many  of  the  Great  Lakes  States  question  the  desirabil- 
ity of  the  move  to  an  entirely  mandatory  and  fully  enforceable  pro- 
gram. There  are  concerns  about  the  timetable  for  program  submit- 
tal and,  as  written,  the  States  also  have  a  concern  that  the  provi- 
sions actually  provide  a  disincentive  for  States  to  either  obtain  or 
maintain  a  federally  approved  Coastal  Zone  Management  Program. 
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They  have  some  concerns  about  the  unclear  relationship  between 
the  provisions  of  the  legislation  and  the  Clean  Water  Act,  and 
there  is  also  a  concern  that  the  nature  of  the  provisions  are  overly 
proscriptive  and  may  preclude  many  States  from  building  upon  ex- 
isting nonpoint  source  pollution  programs. 

In  your  letter  of  June  9,  you  invited  the  Great  Lakes  Commission 
to  offer  suggestions  regarding  specific  changes  that  could  be  made 
to  the  CZARA  to  clarify  and  improve  the  effectiveness  of  programs 
under  that  Act.  I  would  offer  very  briefly  seven  recommendations 
that  might  be  addressed  via  legislative  amendment  or  adjustments 
in  program  implementation. 

The  first,  an  adequate,  long-term  and  reliable  Federal  appropria- 
tion. 

Second,  for  States  developing  Coastal  Zone  Management  Pro- 
grams, a  30-month  time  period  and  adequate  funding  to  develop  a 
nonpoint  control  program  following  approval  of  their  program. 

Third,  enhance  State  flexibility  in  developing  and  applying  man- 
agement measures,  whether  they  are  technology-based  or  water 
quality-based. 

Fourth,  a  revised  time  line  for  program  submittal  to  U.S.  EPA 
and  NOAA,  with  a  recommendation  from  the  States  that  the  3-year 
requirement  for  setting  management  measures  in  place  should  be 
revised  to  at  least  5  years. 

Fifth,  an  incentive  system  through  Federal  appropriations  to  en- 
courage State  compliance  with  the  Act,  with  the  elimination  of  pro- 
visions that  call  for  the  prospective  loss  of  Section  319  funds  and 
coastal  zone  funds  if  requirements  aren't  met. 

Sixth,  clarification  of  the  relationship  of  provisions  of  the  legisla- 
tion to  the  Clean  Water  Act. 

Seventh,  finally,  a  stronger  Federal  consistency  requirement  to 
ensure  that  other  Federal  agencies  and  relevant  programs  adhere 
to  State  plans  and  standards  specifications. 

In  summary,  the  Great  Lakes  States  do,  in  fact,  have  a  pro- 
nounced interest  in  this  legislation.  Again,  four  have  approved  pro- 
grams and  three  are  actively  developing  programs.  In  a  conversa- 
tion with  Wisconsin  officials  yesterday,  they  did  indicate  to  me  that 
they  would  like  it  known  that  if  these  types  of  recommendations 
are  not  addressed,  there  is  a  strong  likelihood  that  Wisconsin  will 
withdraw  entirely  from  the  Coastal  Zone  Management  Program. 
The  States  collectively  share  concerns  about  unrealistic  timetables, 
unfunded  mandates  and  other  factors  that  compromise  State  flexi- 
bility. We  believe  that,  if  these  seven  recommendations  are  ad- 
dressed in  the  future,  then  the  Federal/State  partnership  provided 
for  in  this  important  legislation  can  be  strengthened.  Thank  you 
very  much. 

Mr.  Ortiz.  Thank  you,  Doctor. 

[The  statement  of  Mr.  Donahue  can  be  found  at  the  end  of  the 
hearing. 

Mr.  Ortiz.  Mr.  Duplantier,  go  ahead  and  start  whenever  you  are 
ready. 
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STATEMENT  OF  DAVID  DUPLANTIER,  COUNSEL,  CHEVRON 
USA  PRODUCTION  COMPANY  INC.,  ON  BEHALF  OF  THE  NA- 
TIONAL OCEAN  INDUSTRIES  ASSOCIATION  AND  THE  AMER- 
ICAN PETROLEUM  INSTITUTE 

Mr.  DUPLANTIER.  Thank  you,  Mr.  Chairman.  We  have  been 
asked  to  make  our  brief  statements  even  briefer  so  I  will  see  if  I 
can't  set  a  record.  The  two  agencies  who  I  am  here  representing, 
API  and  NOAA,  both  embody  organizations  and  industry  which 
produce  oil  and  gas  in  the  OCS  and  are  directly  involved  in  being 
regulated  by  the  CZMA  program. 

They  also  think  that  CZMA  is  a  worthwhile  program  and  nec- 
essary and  its  intentions  are  good.  We  believe,  though,  that  the 
processes  need  some  work.  Particularly  I  will  give  you  two  exam- 
ples. 

The  objectives  of  CZMA,  some  of  the,  what  we  think  are  forgot- 
ten objectives  of  CZMA:  priority  consideration  for  coastal-depend- 
ent uses  in  energy  facility  siting,  and  coordination  and  simplifica- 
tion of  administrative  procedures  to  ensure  expedited  governmental 
decisionmaking  for  coastal  resource  management.  Those  are  some 
objectives  of  CZMA  that  we  believe  need  to  be  reconsidered. 

I  would  like  to  point  out  two  particular  examples  of  the  CZMA 
process:  the  consistency  appeal  process,  as  well  as  simplification  of 
administrative  procedures. 

The  consistency  appeal  process  allows  a  permitted  industry  who 
has  an  action  that  has  been  permitted  by  the  Federal  Government, 
in  our  case  in  particular  the  MMS,  to  appeal  a  finding  of  inconsist- 
ency by  a  State  and  once  that  appeal  is  filed,  the  Department  of 
Commerce  acts  on  that  appeal  and  renders  a  decision. 

The  time  in  which  it  taJces  the  Department  of  Commerce  to  act 
on  a  decision  like  that  we  believe  is  somewhat  lengthy.  In  two  re- 
cent appeals  it  has  taken  an5rwhere  from  2  to  4  years  for  the  De- 
partment of  Commerce  to  issue  a  decision. 

The  regulations  of  the  Department  of  Commerce  promulgated 
with  regard  to  the  process  for  deciding  these  appeals  state  that  the 
Department  of  Commerce  shall  make  every  effort  to  make  a  deci- 
sion within  90  days  of  the  public  notice  of  an  appeal,  and  we  think 
2  to  4  years  is  just  too  long  with  a  90-day  period  specified  in  the 
regulations. 

As  to  the  need  for  simplification  of  the  administrative  proce- 
dures, one  particular  example  is  when  recently  the  Clean  Air  Act 
amendments  were  reauthorized,  the  provision  was  added  to  the 
Clean  Air  Act  amendments  that  require  the  EPA  to  issue  an  air 
emissions  permit  for  OCS  activities  by  oil  and  gas  companies.  Well, 
this  particular  process  merely  added  an  extra  layer  of  regulation. 
Prior  to  these  regulations,  the  EPA,  as  well  as  the  State  agencies, 
under  the  CZMA  process,  used  consistency  to  provide  their  com- 
ments and  require  that  particular — the  requirements  of  OCS  activ- 
ity meet  EPA  standards,  and,  in  fact,  when  the  EPA  issued  the 
permit  for  a  well  we  are  drilling  right  now  off  the  coast  of  Florida, 
they  said  that  it  was  found  in  their  decision  that  it  was  a  minor 
source  of  air  emissions,  and  this  is  the  same  finding  that  they 
made  prior  to  the  Clean  Air  Act  amendments. 

Our  domestic  oil  and  gas  industry  continues  to  be  plagued  with 
regulatory  delay  and  continued  enactment  of  needless  duplicative 
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layers  of  administrative  scrutiny.  Our  industry  can  produce,  trans- 
port and  refine  domestic  reserves  of  oil  and  gas  in  an  environ- 
mentally sound  manner  that  is  consistent  with  the  intent  of  CZMA 
if  only  given  the  chance. 

The  associations  that  I  am  here  representing  look  forward  to  ac- 
tively participating  in  the  reauthorization  process.  Thank  you  for 
this  opportunity  and  I  will  be  happy  to  answer  questions. 

[The  statement  of  Mr.  Duplantier  can  be  found  at  the  end  of  the 
hearing. 

Mr.  Ortiz.  Thank  you.  Thank  you  very  much.  Now  we  will  hear 
from  Ms.  Chasis.  You  can  begin  your  testimony  whenever  you  are 
ready. 

STATEMENT  OF  SARAH  CHASIS,  SENIOR  ATTORNEY,  NATURAL 
RESOURCES  DEFENSE  COUNCIL 

Ms.  Chasis.  Thank  you  very  much,  Mr.  Chairman,  other  mem- 
bers of  the  Committee.  I  am  here  testifying  on  behalf  of  NRDC,  the 
Sierra  Club,  American  Oceans  Campaign  and  the  Coast  Alliance. 
These  are  all  groups  that  worked  closely  with  you  and  other  mem- 
bers of  the  Committees  in  1990  and  we  are  very  strongly  support- 
ive of  three  particular  provisions  of  that  enactment:  the  strengthen- 
ing of  the  Federal  consistency  provision,  the  enhancement  grants, 
Section  309  and  Section  6217,  which  we  see  as  a  very,  very  key  ini- 
tiative and  want  to  see  go  forward. 

CZARA  set  out  a  very  ambitious  agenda  in  Sections  309  and 
6217  for  the  coastal  States.  For  example,  under  Section  309  the 
States  put  together  multiyear  strategies  for  improving  their  pro- 
grams, covering  3-  to  5-year  timeframes,  and  many  of  those  strate- 
gies will  not  be  completed  until  1996. 

We  heard  earlier  that  in  terms  of  the  Coastal  Nonpoint  Program, 
a  number  of  States  right  now  are  going  through  a  threshold  review 
process  with  EPA  and  NOAA  and  by  the  end  of  this  year,  there  will 
be  14  such  reviews  completed,  so  we  are  still  very  much  in  the  im- 
plementation phase  of  these  amendments. 

The  States  are  really  beginning  the  process  of  carrying  out  the 
1990  mandates,  and  so  we  would  counsel  this  Committee  to  move 
very  judiciously  in  terms  of  evaluating  what  kind  of  changes,  if 
any,  should  be  made  to  the  1990  amendments,  and  we  would  rec- 
ommend that  next  year  after  the  States  are  further  along,  there  be 
a  careful  look  and  an  examination. 

The  low  funding  levels  that  have  been  appropriated  for  this  pro- 
gram have  really  hampered  fulfillment  of  the  1990  mandate.  For 
example,  for  the  nonpoint  program,  something  like  $8  million  has 
been  appropriated,  contrasted  with  the  authorization  levels  which 
to  date  add  up  to  $30  million,  so  we  still  are  not  seeing  the  kind 
of  resources  put  into  this  program  which  we  feel  very  strongly  it 
deserves. 

We  do  feel  that  any  reauthorization,  whenever  it  occurs,  should 
very  strongly  adhere  to  and  emphasize  the  need  for  meeting  the 
goals  that  were  set  out  in  1990.  More  effective  management  of 
coastal  hazards,  enhanced  wetlands  protection  and  public  access, 
and  improved  coastal  water  quality  remain  absolutely  vital  goals 
for  our  coastal  areas.  In  fact,  with  the  projected  increase  in  devel- 
opment and  population  concentration  in  our  coastal  areas,  these 
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goals  are  more  important  than  ever.  It  will  remain  so  into  the  fu- 
ture. 

I  would  like  to  make  a  few  comments  on  Section  6217  because 
that  is  an  area  of  key  concern  to  the  environmental  community, 
and  there  are  some  suggestions  that  have  been  made,  for  example, 
to  allow  States  to  rely  more  extensively  on  voluntary  measures  to 
satisfy  the  mandate  of  6217  and  concerns  have  been  raised  about 
the  penalty  provisions. 

In  our  view,  one  of  the  most  important  features  of  Section  6217 
is  the  requirement  that  States  have  enforceable  policies  and  mech- 
anisms. This  aspect  of  the  program  distinguishes  it  from  other  ef- 
forts that  have  been  undertaken  to  regulate  and  control  nonpoint 
source  pollution  that  have  largely  not  worked,  and  were  the  basis 
for  enactment  of  Section  6217  in  the  first  place.  . 

Additionally,  NOAA  and  EPA  guidance  give  the  States  the  ability 
to  rely  on  voluntary  measures  for  a  time  and  if  the  voluntary  ap- 
proach does  not  work,  then  the  States  must  have  the  authority  to 
step  in  and  go  after  so-called  bad  actors.  The  States  are  required 
to  have  the  legal  authority  to  go  after  bad  actors  on  the  books  at 
the  time  their  program  is  approved  under  6217  and  we  think  that 
is  a  very  essential  requirement. 

There  have  also  been  concerns  raised  about  the  penalty  provision 
which  goes  into  effect  under  the  current  statute  in  fiscal  year  1996. 
The  penalty  is  a  reduction  in  the  allocation  that  States  are  entitled 
to  under  both  306  of  the  CZMA  and  319  of  the  Clean  Water  Act. 

While  it  is  not  popular  with  the  States,  this  kind  of  provision  has 
been  an  important  motivator  to  get  the  CZM  and  water  quality 
agencies  moving  on  putting  together  this  program.  However,  we 
strongly  believe  that  a  reward  system  needs  to  complement  that 
and  there  need  to  be  ways  found  to  reward  those  States  that  de- 
velop 6217  programs  to  ensure  that  they  receive  funding  over  and 
above  what  they  currently  receive  under  306. 

Additionally,  we  think  the  question  of  Federal  agency  compliance 
with  the  management  measures  to  control  polluted  runoff  should 
be  looked  at  so  that  Federal  agencies  are  complementing,  in  es- 
sence, the  work  that  the  States  are  doing  to  further  the  goals  of 
the  program. 

Ultimately,  we  want  to  be  sure  that  Section  6217  makes  a  dif- 
ference on  the  ground.  With  the  right  complement  of  resources  and 
flexible,  but  effective  management  control  measures,  we  think  this 
program  can  go  a  long  way  toward  protecting  our  Nation's  coastal 
waters  and  the  people  who  depend  upon  them.  Thank  you,  Mr. 
Chairman. 

[The  statement  of  Ms.  Chasis  can  be  found  at  the  end  of  the 
hearing. 

Mr.  Ortiz.  Thank  you  for  your  testimony.  What  I  will  do  now, 
I  know  that  some  members  will  have  to  leave  early  because  they 
do  have  other  commitments  with  other  Committees,  but  I  yield  to 
the  distinguished  gentlelady  from  California  who  has  some  ques- 
tions at  this  time. 

Ms.  ESHOO.  Thank  you,  Mr.  Chairman,  for  your  help  on  this 
issue  and  for  having  the  hearings,  and  to  the  panel,  thank  you  for 
traveling  across  the  country,  a  special  welcome  to  Peter  Douglas, 
who  came  out  from  our  beautiful  California. 
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You  have  given  very  valuable  testimony,  in  my  view,  because  you 
have  underscored,  at  least  in  my  view,  and  these  are  some  of  my 
own  biases,  obviously,  that  we  need  to  be  flexible,  that  we  need  to 
be  very  cautious  and  make  use  of  the  time  ahead  for  the  four  major 
elements  of  reauthorization.  And  I  think  that  we  need  more  time. 
Reauthorization,  I  think,  would  only  keep  in  place  some  of  the  dial 
tone  that  is  there  right  now,  and  reauthorization  is  an  opportunity 
for  us  to  improve  upon  what  we  have  done  at  the  Federal  level,  so 
I  especially  appreciate  the  very  particular  things  that  you  have  un- 
derscored in  your  testimony. 

It  is  very  helpful  to  us  and  it  is  something  that  the  Committee, 
I  think,  needs  to  pay  very  special  attention  to.  I  want  to  make  this 
better  and  not  just  simply  reauthorize  to  reauthorize. 

Thank  you  to  Mr.  Douglas,  and  I  know  that  other  members  of 
this  Committee  heard  what  you  said.  It  is  very  helpful  in  terms  of 
the  elevation  of  the  position.  You  know  that  that  has  been  my  posi- 
tion, and  when  we  had  a  hearing,  I  believe  last  week,  the  gen- 
tleman that  was  here  from  NOAA  announced  in  his  testimony  that 
he  was  putting  together  a  high  level  task  force  to  address  the  issue 
and  I  don't  know  whether  you  were  aware  of  that,  Mr.  Douglas, 
and  now  that  I  have  either  made  you  aware  or  you  already  were, 
of  course  word  travels  quickly  on  these  things,  what  are  your  sen- 
sibilities about  what  he  said  he  was  willing  to  do? 

Mr.  Douglas.  First,  I  am  aware  of  that,  Congresswoman  Eshoo. 
First  of  all,  we  do  have  a  very  good,  positive  working  relationship 
with  the  current  administration,  so  what  I  have  to  say,  it  is  kind 
of  ironic  that  it  happens  to  come  with  an  administration  that  is  so 
supportive. 

Ms.  Eshoo.  We  can  always  try  to  make  them  better. 

Mr.  Douglas.  That  is  the  spirit  in  which  we  are  approaching 
this.  I  don't  believe  that  is  the  answer  to  it.  I  think  they  had  it, 
NOAA  had  the  opportunity  to  give  this  Committee  its  reaction  and 
to  respond  positively  in  terms  of  elevating  the  office. 

From  our  perspective,  there  are  four  very  important  and  urgent 
reasons  why  this  happened.  One  is  the  competition  for  scarce  re- 
sources within  NOAA  itself.  Right  now  the  status  of  the  program 
simply  doesn't  afford  coastal  management  issues  the  kind  of  rank- 
ing or  effective  opportunities  to  compete  that  the  program  deserves. 

Second,  I  think  the  science  and  the  technological  expertise  that 
is  within  NOAA  needs  to  be  more  directed  to  applications  on  the 
ground.  They  are  trying  to  do  some  of  that,  but  I  am  convinced  that 
if  you  have  the  AA  level  position  here,  you  are  going  to  see  much 
more  results  on  the  ground. 

Third,  Federal  consistency,  very  important,  probably  the  most 
important  element  of  the  Federal  Coastal  Zone  Management  Act. 
We  can't  get  people  from  other  agencies  who  are  in  a  position  to 
make  decisions  to  the  table  to  talk  about  solutions  because  Jeff  Be- 
noit  doesn't  have  enough  status,  and  in  Washington  status  or  rank 
appears  to  count  for  a  lot. 

Ms.  Eshoo.  I  guess  in  life  it  does,  right. 

Mr.  Douglas.  So  that  is  one  of  the  real  problems  we  have  got, 
too.  We  saw  the  difference  when  the  position  was  higher  in  terms 
of  getting  key  people  in  other  agencies  to  sit  down  with  the  States 
early  to  resolve  problems.  Finally,  there  is  continuity,  the  impor- 
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tance  of  maintaining  the  importance  of  the  program  and  the  status 
of  the  program  and  the  effectiveness  of  the  program,  no  matter 
what  an  administration's  attitude  may  be.  I  think  it  sends  a  mes- 
sage to  everyone — local  government,  other  Federal  agencies,  and 
the  pubHc  about  the  importance  of  this  program.  So  it  is  not  simply 
sjrmbolic. 

I  would  be  very  pleasantly  surprised  if  they  recommend  elevation 
next  week  or  next  month,  but  given  who  is  on  that  task  force  and 
whose  interests  are  going  to  be  directly  affected,  I  am  very  skep- 
tical about  the  outcome. 

Ms.  ESHOO.  I  was  as  well,  and  brought  that  up  being  a  factor  of 
humanity  that  if  you  bring  people  to  the  table  that  have  their  own 
territory  to  protect,  why  would  they  give  any  of  it  away  to  be 
shared  or  elevated  in  another  way,  but  thank  you  for  what  you  just 
enlightened  us  by. 

I  am  still  hopeful  maybe  because  I  am  a  freshman  and  there  is 
some  naivete  that  comes  with  it,  but  I  am  still  hopeful  that  the  Ad- 
ministration will  decide  to  do  the  right  thing  so  that  it  is  handled 
administratively  rather  than  legislatively,  but  if  that  is  not  the 
case,  then  I  think  that  the  Congress  really  needs  to  respond. 

We  know  very  well,  and  I  think  that  California — I  don't  know, 
maybe  Alaska  has  more  coast  than  we  do  or  are  we  the  one  that 
manages  the  most  amount  of  coastline  in  our  Nation? 

Mr.  Douglas.  No,  there  are  several  other  States  with  not  more 
people,  but  more  shoreline. 

Ms.  ESHOO.  There  are?  All  right.  Then  we  are  in  good  company 
happily.  But  we  know  what  the  CZMA  funds  have  done.  In  many 
ways  it  has  been  the  heart  and  the  soul  of  this  Federal  value  prior- 
ity for  our  Nation,  and  we  know  in  California  that  we  have  been 
under  siege  so  many  times  by  Governors  that  didn't  see  eye-to-eye 
with  prudent  management  and  the  protection  of  our  coast,  but  this 
has  always  been  hke  a  shining  light  for  us,  even  though  it  hasn't 
had  a  lot  of  dough  attached  to  it,  we  want  to  protect  it,  we  want 
to  make  it  better,  we  want  to  make  this  work  for  all  of  the  States, 
and  say  that  we  have  developed  a  model  program  in  partnership 
and  to  our  panelists  that  are  here  today  and  have  been  a  part  of 
this  work,  it  is  ongoing.  I  guess  good  things  always  do  come  under 
siege,  but  we  are  going  to  work  hard  with  the  leadership  of  our 
Chairman  here. 

I  know  that  Mr.  Weldon  is  the  Ranking  Minority  Member  and 
has  been,  if  I  might  say,  a  prince  on  this  and  I  respect  his  leader- 
ship on  it.  We  need  to  take  it  to  our  Full  Committee  and  keep 
working  with  you,  so  thank  you,  Mr.  Chairman,  and  thank  you 
again  to  the  panelists.  I  couldn't  mean  it  more. 

Mr.  Ortiz.  Thank  you.  I  would  like  now  to  yield  to  the  Ranking 
Member  before  I  yield  next  to  Mr.  Gilchrest,  who  was  kind  enough 
to  yield.  Would  you  like  to  make  a  statement? 

Mr.  Weldon.  No,  if  it  was  Mr.  Gilchrest's  time,  let  him  proceed 
with  his  questions. 
Mr.  Gilchrest.  I  will  yield  to  Mr.  Weldon. 

Mr.  Weldon.  Mr.  Chairman,  I  thank  you  for  yielding.  I  would 
just  comment  on  the  issue  of  reauthorization.  The  concern  that  I 
think  you  and  I  have  is  the  past  history  of  environmental  legisla- 
tion and  the  time  it  takes  to  work  them  through  the  Congress, 
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whether  it  is  endangered  species,  clean  water,  Superfund  or  any  of 
the  others.  The  fiscal  year  1996  Commerce  State  and  Justice  bill 
is  only  a  year  away  and  therefore  we  have  reason  to  think  that 
maybe  getting  a  head  start  on  CZMA  might  be  the  prudent  thing 
to  do.  I  understand  your  concerns  about  going  slowly,  but  that  is 
a  concern  we  have  from  the  standpoint  of  moving  the  bill  through 
the  institution,  that  things  in  Congress  don't  always  go  in  a  logical 
manner  or  even  in  a  natural  sequence.  And  our  concern  is  when 
we  get  ready  to  reauthorize  CZMA,  we  move  it  fairly  quickly. 

One  question  I  have,  I  guess  all  of  you  could  answer,  is  regarding 
the  agreement  that  seems  to  be  with  each  of  you  in  terms  of  the 
additional  flexibility  and  the  deadline  for  Section  6217.  If  it  is  un- 
reasonable for  the  States  to  meet  the  July  1995  deadline,  what  do 
you  think  would  be  a  more  reasonable  date  and  should  we  apply 
a  date  or  is  that  day  good  to  have  out  there  just  to  kind  of  hold 
over  the  States'  heads  or  what  is  your  feeling  on  that? 

Mr.  Douglas.  I  will  take  a  crack  at  that.  I  had  some  comments 
on  this  point  in  my  written  testimony.  First  of  all,  we  do  think  that 
the  deadlines  are  unreasonable  at  this  point,  unrealistic,  but  we 
also  urge  that  the  Committee,  in  fact,  the  Congress  allow  the  pro- 
gram to  proceed  and  be  dealt  with  in  reauthorization  next  year. 

I  think  at  that  point  we  will  see  where  we  are  in  the  process  and 
what  kind  of  additional  flexibility  would  make  sense.  We  certainly 
think  there  ought  to  be  more  flexibility  in  the  approval  process. 
There  ought  to  be  conditional  approval  and  partial  approval,  for  ex- 
ample. I  don't  think  there  ought  to  be  sanctions  if  a  State  is  mak- 
ing good  faith  progress  to  achieve  an  approvable  program,  and  in 
the  context  of  those  changes  I  think  we  would  then  m^e  com- 
ments in  terms  of  an  additional  date. 

Obviously,  having  the  date  there  has  kept  our  feet  to  the  fire  and 
forced  us  to  work  together,  and,  in  fact,  this  program  has  caused, 
in  California,  the  water  quality  agencies  and  the  coastal  manage- 
ment agencies  to  work  together  for  the  first  time  in  22  years.  We 
are  now  working  together  very  positively.  We  found  that  we  are  ac- 
tually in  sync  and  share  a  lot  of  common  goals. 

The  date  has  served  its  purpose,  but  I  do  think  realistically  it 
needs  to  be  adjusted.  I  just  can't  tell  you  what  it  should  be  at  this 
point. 

Mr.  Weldon.  Thank  you.  Mr.  Donahue. 

Mr.  Donahue.  The  Great  Lakes  States  were  specific  on  that 
point,  and  part  of  the  policy  statement  indicates  that  the  3-year  re- 
quirement for  setting  all  management  measures  in  place  should  be 
revised  to  at  least  5  years  to  allow  the  gradual  adoption  and  phas- 
ing in  of  measures  with  monitoring  to  commence  thereafter. 

Mr.  DUPLANTIER.  That  is  not  really  something  the  American  Pe- 
troleum Institute  and  NOIA  would  have  anything  to  say  about,  Mr. 
Weldon. 

Ms.  Chasis.  Mr.  Weldon,  I  think  we  would  agree  with  the  ap- 
proach that  Mr.  Douglas  has  articulated.  I  think  there  will  prob- 
ably need  to  be  an  adjustment  of  the  date  for  submission.  We 
should  take  a  look  at  the  question  of  how  long  that  adjustment 
needs  to  be  early  next  year  after  completion  of  this  round  of  thresh- 
old reviews. 
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Our  interests,  obviously,  would  be  to  make  sure  that  there  is  still 
a  lot  of  pressure  on  the  States  to  move  forward.  If  there  is  too  long 
an  extension,  our  concern  would  be  that  things  would  come  to  a 
halt  and  we  do  think  that  the  date  has  served  as  an  important  ac- 
tion-enforcing mechanism. 

Mr.  Weldon.  Mr.  Chairman,  I  have  some  other  questions  I 
would  like  to  submit  for  the  record  so  that  our  other  colleagues  can 
ask  questions.  I  would  appreciate  each  of  you  responding  to  them. 
They  are  in  regard  to  consistency  and  also  the  issues  of  6217  and 
other  areas,  and  I  appreciate  your  response  to  those  for  the  record. 

Mr.  Ortiz.  We  will  do  that.  I  know  that  some  other  members 
who  are  not  here  with  us  today  who  would  like  to  have  been  here, 
they  have  got  other  commitments  with  other  Committees,  they 
would  also  like  to  supply  you  with  some  questions  that  you  can  re- 
spond to  later  on. 

At  this  moment  I  would  like  to  yield  to  the  distinguished  gen- 
tleman from  Maryland,  Mr.  Gilchrest,  for  questions  if  you  have 
any,  Mr.  Gilchrest. 

Mr.  Gilchrest.  Thank  you,  Mr.  Chairman.  I  guess  the  oil  petro- 
leum people  would  not  answer  this  question,  either,  but  I  do  have 
a  question  for  you  in  particular  in  a  minute.  Have  any  States  com- 
plied or  will  any  States  by  1995,  will  there  be  any  States  that  have 
compUed  with  6217? 

Mr.  Douglas.  I  can't  answer  that.  I  think  Mr.  Benoit  would  be 
in  a  better  position  to  project  comment  on  progress  to  date.  It  may 
be  possible,  but  I  would  be  surprised. 

Mr.  Gilchrest.  That  means,  then,  that  there  are  no  coastal 
States  that  are  anywhere  near  complying  with  the  problem  of  run- 
off for  the  purpose  of  water  quality? 

Mr.  Douglas.  No,  I  didn't  say  that.  I  think  that  many  States  are 
making  good  progress.  I  think  California  will  be  close.  We  are 
doing  it  on  a  State-wide  basis.  We  are  not  doing  it  just  for  the 
coastal  zone,  so  the  Technical  Advisory  Committees,  the  process  is 
much  more  elaborate  and  it  will  take  more  time,  but  I  am  confident 
we  will  be  pretty  close. 

Mr.  Gilchrest.  Could  you  tell  me  who  the  Federal  agencies  are 
that  are  working  with  the  State  to  develop  a  plan  that  will  bring 
them  into  compliance? 

Mr.  Douglas.  It  is  the  Environmental  Protection  Agency  and 
NOAA.  They  have  joint  responsibility  for  implementing 

Mr.  Gilchrest.  Now,  does  the  National  Marine  Fisheries  Service 
have  any  input  into  the  things  that  NOAA  suggests? 

Mr.  Douglas.  My  guess  is  that  they  have  had  input,  but,  again, 
I  am  not  the  right  person  to  ask  that  of,  but  knowing  how  good 
their  communications  are,  on  occasion,  I  would  think  that  they  did 
get  some  input. 

Mr.  Gilchrest.  On  occasion.  Now,  I  wasn't  here  when — Oh,  Mr. 
Douglas,  the  California  Coastal  Commission.  I  guess  you  are  some- 
what a  part  of  the  development  of  a  plan? 

Mr.  Douglas.  Yes,  sir. 

Mr.  Gilchrest.  In  the  process  of  developing  a  plan,  is  there  any 
consideration  to  areas  where  the  fisheries  need  to  spawn  as  far  as 
understanding  how  to  reduce  the  runoff  or  protect  those  areas  from 
development  in  this  whole  program? 
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Mr.  Douglas.  Yes,  sir.  That  happens  to  be  one  of  our  major  con- 
cerns in  terms  of  polluted  runoff  into  streams,  coastal  streams,  and 
water  systems  where  fish  spawn  and  the  health,  productivity  of 
those  streams  are  very  important  to  the  fisheries.  That  is  clearly 
one  of  the  objectives  of  this  program,  to  deal  with  those  nonpoint 
sources,  agricultural  uses,  forest  practices,  other  kinds  of  uses  that 
do  affect  fisheries,  so,  yes,  we  are  looking  at  that. 

Mr.  GiLCHREST.  Do  you  then  consider  the  voluntary  nature  of  the 
program  should  be  kept  intact  and  that  the  carrot  approach  to  this 
thing  will  work  and  that  you  don't  need  a  stick  or  there  should  not 
be  a  Federal  stick? 

Mr.  Douglas.  Well,  right  now  there  is  the  stick.  We  are  required 
to  prepare  these  programs  by  the  middle  of  next  year,  and  if  we 
don't  do  that,  we  will  lose  our  funding  for  our  core  program,  so  that 
is  a  very  big  stick.  We  have  embraced  this.  We  had  serious  reserva- 
tions about  this  program  before,  which  we  still  share,  but  we  em- 
braced the  program.  We  are  making  a  good  faith  effort  to  make  it 
work.  We  are  also  very  mindful  of  that  stick  and  the  possible  sanc- 
tions. 

We  do  believe  that  it  does  require  enforceable  policies  to  make 
these  plans  work.  One  of  the  points  I  made  in  my  written  testi- 
mony was  that  we  think  voluntary  compliance  ought  to  be  given 
recognition  as  a  very  significant  part  of  the  program  and  given  an 
opportunity  to  work.  If  voluntary  compliance  doesn't  work,  backing 
that  up  with  enforceable  policies  makes  some  sense.  That  is  an 
area  of  flexibility  that  we  are  going  to  be  asking  you  to  look  at. 

Mr.  GiLCHREST.  Do  you  have  any  recommendations  for  enforce- 
able policy  other  than  denying  funding? 

Mr.  Douglas.  Well,  the  enforceable  policies  would  be  enacted  at 
the  State  and  local  level,  and  we  do  have  a  program  to  enforce 
water  quality  standards.  We  would  rather  have  that,  though,  be  in 
the  background  as  we  are  trjdng  to  convince  people  that  voluntary 
compliance  is  the  better  way  to  go. 

Mr.  GiLCHREST.  I  would  agree  with  that.  Just  one  more  question, 
Mr.  Chairman.  I  brought  this  up  with  the  last  panel  and  I  hesitate 
to  bring  it  up  again  because  it  is  such  a  controversial  issue  and  I 
firmly  believe  that  any  issues  relating  to  what  some  people  call  a 
fifth  amendment  taking  should  be  done  on  a  case-by-case  basis  and 
that  there  should  not  be,  in  my  opinion,  national  legislation  dealing 
with  that  particular  issue. 

In  developing  a  plan  for  compliance  to  reducing  runoff  and 
nonpoint  source  pollution  and  you  are  taking  into  consideration  not 
only  sewage  treatment  plants,  but  you  are  taking  into  consider- 
ation housing  developments  and  shopping  plazas  and  schools  and 
churches  and  spawning  areas  and  the  like,  how  do  you  feel  or  think 
California  would  best  be  able  to  handle  this  particular  issue,  which 
I  see  as  an  issue  that  in  one  dimension  deals  with  managed  growth 
on  the  part  of  an  individual  community? 

Are  there  any  ideas  on  how  you  and  the  State  of  California  can 
deal  with  this  troubling  issue? 

Mr.  Douglas.  I  think  you  have  raised  a  very  important  point 
and  obviously 

Mr.  GiLCHREST.  I  guess  anybody  else  on  the  panel  who  wants  to 
answer  that  question. 
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Mr.  Douglas.  Since  we  have  been  involved  in  land  use  regula- 
tion for  some  22  years  now,  the  issue  of  takings  has  been  a  very 
keen  subject  of  interest  to  not  only  us,  but  the  courts  and  property 
rights  groups  and  environmental  groups,  local  government,  et 
cetera. 

As  you  indicated,  we  have  property  rights  and  with  those  rights 
come  responsibilities.  I  think  it  is  important  to  understand  that 
there  are  protections  both  in  the  California  constitution,  many 
State  constitutions,  the  U.S.  Constitution,  and  our  coastal  law  spe- 
cifically says  we  can't  take  actions  that  would  constitute  a  taking 
of  private  property  without  just  compensation.  The  courts  have  in- 
terpreted and  applied  those  provisions  of  law,  especially  the  Fed- 
eral provisions  of  law — as  was  done  last  week  by  the  U.S.  Supreme 
Court  in  a  5-4  decision. 

These  are  very  keen  issues  for  us,  and  we  clearly  have  to  be 
mindful  of  the  nature  of  the  regulation  or  the  extent  of  the  regula- 
tion to  ensure  that  viable  economic  use,  some  viable  economic  use 
is  maintained  on  the  property.  Whether  it  is  going  to  be  necessary 
to  go  beyond  that  in  light  of  the  Supreme  Court's  recent  decision 
in  the  Dolan  case,  I  don't  know.  I  haven't  had  an  opportunity  to 
discuss  that  with  our  legal  staff.  I  think  these  are  very  significant 
issues  and  I  agree  with  you  they  ought  to  be  left  to  the  courts  to 
decide,  even  though  I  may  not  agree  with  the  decisions  of  late,  but 
nevertheless  that  is  the  forum  where  I  think  those  kinds  of  deci- 
sions ought  to  be  properly  made. 

I  think  these  are  very  significant  issues  in  terms  of  defining  the 
future  of  our  environmental  communities  and  our  human  commu- 
nities. I  think  what  we  are  seeing  is  an  attempt  to  really  change 
the  environmental  legacy  that  is  going  to  be  left  to  future  genera- 
tions, and  it  is  going  to  be  a  while  before  the  public  understands 
what  the  consequences  of  some  of  these  court  decisions  are  going 
to  be.  Clearly  this  is  a  very  sensitive  subject  for  all  of  us. 

Ms.  Chasis.  Mr.  Gilchrest,  I  just  want  to  jump  in  and  bring  it 
back  to  Section  6217.  The  Federal  guidance  basically  calls  on  peo- 
ple to  employ  state-of-the-art  technology  and  practices  that  would 
reduce  runoff  whether  from  agriculture,  silviculture,  urban  devel- 
opment, or  what  have  you.  As  there  have  been  standards  set  for 
point  sources,  the  guidance  attempts  to  set  standards  for  nonpoint 
sources,  and  I  think  a  lot  of  the  guidance  can  be  implemented  with- 
out raising  takings  and  private  property  rights  issues  because 
those  practices  should  be  able  to  be  employed  without  causing  an 
elimination  of  the  property,  but  I  am  sure  there  will  be  some  cases 
where  there  are  problems. 

Mr.  Gilchrest.  There  is  always  that  problem  of  cumulative  im- 
pact. You  can  build  a  marina  and  meet  all  the  expectations,  but  a 
half  mile  down  the  road  you  have  another  marina,  half  mile  down 
the  road  you  have  another  marina,  you  have  a  shopping  plaza  that 
meets  all  the  criteria  for  clean  water  and  runoff  and  storm  water 
and  all  those  other  things,  and  then  5  years  later  you  have  another 
Wal-Mart  half  a  mile  down  the  road  that  wants  to  come  in,  and 
they  may,  in  fact,  meet  all  the  criteria,  but  the  cumulative  impact 
of  this,  I  think,  has  to  be  taken  into  consideration. 

Thank  you. 
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Mr.  Ortiz.  Thank  you.  I  would  like  to  yield  to  the  distinguished 
gentleman  from  Texas,  Mr.  Green,  for  questions  that  he  might 
have. 

Mr.  Green.  Thank  you,  Mr.  Chairman.  Mr.  Chairman,  some  of 
the  questions  I  have,  you  may  have  already  asked  them.  If  you 
can't  tell  from  my  accent,  I  am  from  Texas  and  we  are  one  of  the 
States  that  I  know  may  be  joining  the  Coastal  Zone  Management 
Program.  Some  of  the  questions  I  have  may  relate  to  Texas  or  Ohio 
or  other  States  that  may  or  may  not  come  into  the  program. 

Again,  I  served  in  the  legislature  back  in  the  1970's  when  it  was 
really  a  hot  item  for  Texas  to  join  the  Coastal  Zone  Management 
and  realizing  we  are  going  through  some  of  that  controversy  right 
now.  What  measures  could  we  do  here  in  Congress  to,  whether  it 
be  Texas,  Ohio  or  anyone  else,  that  once  they  become  part  of  the 
program  that  they  not  withdraw  from  the  Coastal  Zone  Manage- 
ment Program? 

I  know  that  is  a  question  I  have  heard  about  at  home  saying, 
well,  what  is  going  to  happen  if  we  make  these  decisions?  We  be- 
come part  of  it,  and,  you  know,  do  very  many  States  opt  in  and  opt 
out  on  a  regular  basis  or  is  that  permissible? 

Mr.  Douglas.  No,  but  I  think  it  is  permissible.  I  think  States 
can  withdraw.  However,  there  are  very  significant  consequences  to 
doing  that.  No  State,  to  my  knowledge,  has  ever  done  that.  There 
have  been  threats.  Obviously,  if  a  State  withdraws,  it  doesn't  get 
Federal  support  and  there  is  no  more  Federal  consistency  review 
for  Federal  activities. 

Mr.  Green.  One  of  the  other  concerns,  and  I  know  one  of  the  de- 
cisions that  is  going  through  the  policymakers  in  Austin,  Texas, 
now  is  some  of  the  requirements  and  particularly  the  earlier  ques- 
tion concerning  the  runoff  issue,  which  whether  you  are  in  the 
coastal  zone  or  not  is  an  issue,  particularly  if  you  have  a  coastal 
area  or  freshwater  stream. 

What  kinds  of  problems  have  occurred  between  Federal  and 
State  agencies  in  regards  not  to  that  program,  but  the  307,  since 
Section  307  requires  that  all  the  Federal  activities  be  consistent 
with  the  States'  federally  approved  CZM  program? 

Mr.  Douglas.  There  are  two  issues  there  that  really  need  to  be 
looked  at.  For  one,  I  think,  as  Ms.  Chasis  pointed  out,  I  think  Fed- 
eral agencies  ought  to  be  required  to  ensure  that  their  activities 
that  could  result  in  polluted  runoff  be  consistent  with  the  State's 
6217  program  so  that  they  are  not  allowed  to  escape  the  same  level 
of  protection  that  is  required  of  private  property  owners  and  local 
governments.  So  that  is  an  issue  I  think  is  important  and  ripe  for 
this  Committee  to  consider. 

The  other  one  is  in  terms  of  Federal  consistency  review,  which 
is  very  significant  and,  I  think,  more  important  than  Federal  fund- 
ing. Frankly,  part  of  the  Federal  Coastal  Zone  Management  Act,  an 
issue  there  that  needs  to  be  looked  at  is  the  review  of  funding  deci- 
sions by  Federal  agencies  where  they  decide  to  fund  a  particular 
activity.  That  process  isn't  working,  in  my  view  at  all.  We  now  get 
to  see  a  project  or  an  activity  after  funding  decisions  have  already 
been  made  and  lots  of  money  has  been  spent  on  planning.  It  is  very 
hard  to  make  changes  this  far  down  the  road. 


26 

When  we  do  get  notice  of  funding  actions  that  are  subject  to  con- 
sistency review,  it  is  usually  inadequate.  This  is  an  area  where  we 
think  this  Committee  ought  to  take  a  look  at  the  CZMA  and  con- 
sider making  some  reforms,  some  strengthening  provisions. 

Once  Texas  comes  into  the  program,  it  will  have  the  ability  to 
review  Federal  activities  and  I  think  the  State  will  find  that  that 
is  as  important,  if  not  more  important,  than  the  Federal  money. 

Mr.  Green.  Thank  you,  Mr.  Chairman. 

Mr.  Ortiz.  I  think  I  just  have  one  question  for  the  entire  panel. 
In  his  testimony,  Dr.  Donahue  suggests  that  all  penalties  imposed 
under  Section  6217  be  eliminated  and  replaced  by  an  incentive  sys- 
tem. How  does  the  panel  view  such  a  proposal  and  what  sort  of 
scale  would  be  appropriate  for  this  incentive  system? 

Maybe  some  of  you,  any  of  you  could  reply. 

Mr.  Douglas.  We  feel  very  strongly  that  there  ought  to  be  a  pro- 
vision— an  amendment  made  that  the  penalties  would  not  be  im- 
posed if  a  State  is  making  good  faith  efforts  to  achieve  an  approv- 
able  program.  There  will  have  to  be  some  language  written  in  to 
give  some  criteria  for  that,  but  I  think  having  that  flexibility  would 
be  very,  very  important. 

I  think  having  a  backup  of  a  penalty  somewhere  down  the  road, 
even  though  we  will  be  on  the  receiving  end  of  that,  I  see  some 
merit  in  that  in  terms  of  obviously  keeping  our  feet  to  the  fire. 
Clearly  the  imposition  of  penalties  at  this  point  and  the  way  it  is 
in  the  law  needs  to  be  changed,  in  our  view. 

Mr.  Donahue.  A  great  concern  of  the  Great  Lakes  States  relates 
to  the  prospective  loss  of  Section  319  Clean  Water  Act  funds  if  the 
requirements  are  not  met.  The  several  Great  Lakes  States  that  are 
developing  coastal  zone  programs  may  even  reconsider  their  par- 
ticipation in  the  Coastal  Zone  Management  Program  if  it  is  not  ad- 
dressed in  some  manner. 

Whether  the  States  would  be  willing  to  entertain  some  other  type 
of  penalty  is  not  an  issue  that  was  explored  with  those  States. 

Mr.  DUPLANTIER.  I  would  have  to  pass  on  that  again. 

Ms.  Chasis.  Mr.  Ortiz,  I  think  we  feel  that  there  is  a  need  for 
some  kind  of  penalty  so  that  States  that  don't  make  the  effort  to 
put  together  effective  programs  are  distinguished  from  States  that 
do.  The  penalty  provision  that  is  in  the  current  law  is  a  fairly  mod- 
est one.  It  goes  into  effect  in  fiscal  year  1996.  It  starts  at  10  per- 
cent reduction.  It  works  up  to  a  maximum  of  30  percent,  I  believe, 
by  fiscal  year  1999,  so  it  gives  States  even  that  additional  time  to 
come  in.  There  was  a  much  more  significant  penalty,  I  believe,  that 
was  initially  considered  by  this  Committee  which  was  that  if  a 
State  didn't  do  what  Congress  had  anticipated,  and  that  is  develop 
an  adequate  program,  it  would  essentially  lose  its  eligibility  to  re- 
ceive 306  funding,  and  its  basic  program  approval.  Congress 
stepped  back  from  that  and  what  we  have,  in  our  view,  is  a  fairly 
modest  penalty. 

We  do  support  complementing  the  penalty  kind  of  approach, 
however,  with  giving  States  more  of  a  financial  reward  if  they  do 
dcivelop  an  effective  program  and  would  very  much  like  to  work 
with  you  on  how  to  do  that  effectively. 

Mr.  Douglas.  Mr.  Ortiz,  if  I  may,  I  don't  view  the  penalties  as 
being  insignificant.  Ten  percent  of  our  funding  is  $200,000.  That  is 
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a  very  significant  part  of  our  core  program,  that  supports  our  core 
program.  Additionally,  I  think  something  needs  to  be  done  about 
the  notion  or  the  situation  where  because  the  State  legislature  or 
some  other  agency  doesn't  do  what  it  has  to  do  to  make  the  6217 
program  work,  is  it  really  a  good  idea  to  then  punish  the  Coastal 
Management  Agency  and  that  program,  clearly  affecting  its  ability 
to  be  effective? 

I  think  that  is  a  question  that  really  needs  to  be  reviewed  where 
it  is  beyond  the  control  of  the  Coastal  Management  Program  itself 
to  implement  the  particular  impediment  to  full  approval  of  the 
6217  program. 

Mr.  Ortiz.  Thank  you.  Anybody  else?  If  not,  I  know  that  we  are 
going  to  have  a  vote  in  a  few  minutes  from  now,  but  I  want  to 
thank  you  for  being  with  us  today  for  your  testimony. 

On  behalf  of  both  of  the  Subcommittees,  I  want  to  thank  you  for 
your  very  valuable  testimony  and  insight  that  you  have  shared 
with  us  today.  I  know  that  the  testimony  we  have  heard  will  be 
useful  to  the  Subcommittee  as  we  consider  the  reauthorization  of 
the  Coastal  Zone  Management  Act.  Now,  again  several  of  the  Sub- 
comniittee  members  who  related  to  me  that  they  really  wanted  to 
be  with  us  today,  but  they  are  working  on  some  other  issues  on 
other  Subcommittees,  would  like  also  to  submit  some  questions  for 
the  panel  and  for  you  to  respond  as  soon  as  it  is  convenient  for  you. 

Thank  you  very  much,  again,  for  being  with  us  and  this  hearing 
is  adjourned.  Thank  you. 

[Whereupon,  at  3:53  p.m.,  the  Subcommittee  was  adjourned,  and 
the  following  was  submitted  for  the  record:] 
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Good  afternoon,  Messrs.  Chairmen  and  Members  of  the 
Subcommittees.   I  am  Jeffrey  Benoit,  Director  of  the  Office  of 
Ocean  and  Coastal  Resource  Management  (OCRM)  of  the  National 
Oceanic  and  Atmospheric  Administration  (NOAA) .   I  am  pleased  to 
appear  before  you  today  on  behalf  of  NOAA  to  support 
reauthorization  of  the  Coastal  Zone  Management  Act  (CZMA)  and 
demonstrate  what  NOAA  and  the  states  have  done  in  response  to  the 
Coastal  Zone  Act  Reauthorization  Amendments  of  1990  (CZARA) .   I 
will  focus  on  the  effect  of  key  amendments  and  offer  thoughts  for 
areas  where  changes  might  be  considered  to  improve  the 
effectiveness  of  the  Act. 

Since  the  1990  Amendments  were  enacted,  NOAA  has  created  and 
begun  implementing  two  entirely  new  programs  to  improve  c6astal 
management  and  address  coastal  nonpoint  source  pollution,  worked 
with  five  coastal  states  in  their  renewed  efforts  to  develop 
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approved  CZM  programs,  and  brought  several  states  and  estuarine 
research  reserves  back  into  adherence  with  their  management 
programs  through  the  evaluation  process.   Congress,  through  the 
enactment  of  CZARA,  recognized  that  the  CZMA  should  be 
strengthened  to  safeguard  our  coastal  ecosystems  and  sustain  the 
economic  viability  of  coastal  communities.   Thanks  to  the 
reinstatement  of  program  development  grants  in  1990,  we  are 
closer  to  seeing  all  coastal  states  and  territories  participating 
in  the  national  CZM  program.   Through  the  section  309 
Enhancements  Program,  all  29  states  and  territories  with  approved 
CZM  programs  have  designed  a  strategy  to  improve  management  of 
their  coasts,  and  through  the  Coastal  Nonpoint  Pollution  Control 
Program,  all  states  are  creating  a  program  to  confront  nonpoint 
source  pollution. 

It  is  also  important  to  recognize  that  1995  is  a  critical 
jumcture  for  all  of  these  programs.   Without  continued  support, 
states  which  are  developing  CZM  programs  and  many  states 
developing  coastal  nonpoint  pollution  control  programs  will  have 
difficulty  completing  these  efforts .   NOAA  is  committed  to 
getting  these  programs  beyond  the  design  stage  and  has  focused 
the  agency's  expertise  and  resources  to  assist  the  states. 
However,  we  strongly  believe  that  the  CZMA  itself  must  provide 
continued  support. and  new  avenues  for  technical  assistance  to  the 
states. 
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SECTION  305  —  Program  Development  Grants 

Through  the  1990  amendments,  Congress  reinstated  the  authority  to 
appropriate  funds  for  an  additional  two  years  under  section  305 
for  states  to  develop  coastal  zone  management  programs .   Five 
states  (Ohio,  Texas,  Georgia,  Indiana  and  Minnesota)  have  taken 
advantage  of  this  1990  amendment  and  have  received  section  305 
grant  funding  to  assist  in  developing  management  programs.   These 
states  will  need  more  than  two  years  to  complete  program 
development.   For  example,  while  Texas  and  Georgia  have  made 
substcuitial  progress  in  developing  their  programs,  their  funding 
will  run  out  —  in  September  and  December  1994  respectively  — 
before  they  complete  their  programs .   We  anticipate  the  same  with 
Minnesota,  Indiana,  and  possibly  Ohio.   It  appears  that  many,  if 
not  all,  of  the  significant  obstacles  which  prevented  program 
approval  in  the  1980s  are  still  present  in  these  States,  and  some 
face  new  management  challenges,  such  as  public  concern  about 
private  property  rights  and  costs  to  the  government.   States  ar&o 
must  undertake  significant  education  and  outreach  efforts  to 
explain  the  program  and  any  necessary  changes  to  statutory  or 
regulatory  authorities,  to  the  public,  local  governments,  state 
agencies  and  the  legislature.   This  is  a  significant  task 
especially  given  current  concerns  about  government  regulation  and 
effects  on  private  property  rights . 

Another  issue  is  the  requirement  that  states  currently  developing 
programs  under  section  305  also  develop  a  Coastal  Nonpoint 
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Pollution  Control  Program  before  submitting  the  entire  CZM 
program  for  approval,  even  though  these  states  are  not  eligible 
to  receive  any  funding  under  section  6217  for  program 
development .   Developing  an  approvable  CZM  program  alone  is 
labor-intensive.   The  added  requirement  to  develop  a  coastal 
nonpoint  program  --  including  considerable  resource  and 
programmatic  inventory,  data  analysis,  planning,  public  outreach 
and  development  of  legislation  --  significantly  strains  limited 
staff  resources  supported  by  section  305  program  development 
funds,  and  consequently  may  jeopardize  the  states'  efforts  to 
develop  a  CZM  program.   This  is  counterproductive  to  efforts  of 
achieving  100  percent  participation  in  the  national  CZM  program. 
NOAA  is  considering  additional  means  to  help  states  develop 
coastal  nonpoint  pollution  control  programs. 

SECTION  306(d) (14)  and  (15)  —  Program  Administration 

In  implementing  the  1990  CZMA  amendments,  NOAA  issued  policy 
guidance  on  two  new  requirements  under  section  306(d) (14)  and 
(15)  of  the  CZMA.   The  new  sections  require  state  CZM  programs  to 

..4 

provide  for  piiblic  participation  in  state  permitting,  federal 
consistency,  and  other,  similar  decisions  where  it  is  not  now 
provided;  and  to  provide  a  mechanism  to  ensure  that  all  state 
agencies  adhere  to  the  program,  respectively.   We  found  that  the 
states  established  mechanisms  to  ensure  state  agencies' 
compliance  with  their  CZM  program  as  part  of  developing  those 
programs .   During  the  next  cycle  of  program  evaluations  we  will 
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look  at  how  those  mechanisms  are  being  implemented.   We  also 
determined  that,  since  NOAA  regulations  already  required  public 
participation  in  the  review  of  federally  licensed  or  permitted 
activities  and  in  state  permitting  decisions,  each  coastal  state 
would  have  to  demonstrate  that  its  public  participation 
procedures  extended  to  the  review  of  consistency  determinations 
for  direct  federal  activities  and  in  all  other  similar  decisions. 
NOAA  will  review  each  state's  compliamce  with  the  guidance  during 
routine  program  evaluations,  xinder  section  312  of  the  CZMA, 
beginning  in  1995. 

SECTION  307  —  Federal  Consistency 

The  1990  changes  to  the  CZMA  also  clarified  and  strengthened  the 
Federal  consistency  provision  under  section  307.   The  amendments 
replaced  the  phrase  "directly  affect"  in  section  307(c) (1)  with 
"affecting  any  land  or  water  use  or  natural  resource  of  the 
coastal  zone."  Also,  the  amendments  clarified  in  sections 
307(c) (1)  and  307(c) (3) (A)  that  consistency  review  extended  to 
activities  outside  of  the  coastal  zone.   These  changes,  as  stated 
in  the  Conference  report,  overturned  the  1984  Supreme  Court 
decision  in  Secretary  of  the  Interior  v.    California,    464  U.S. 
312,  making  outer  continental  shelf  oil  and  gas  lease  sales 
subject  to  the  requirements  of  CZMA  section  307(c) (1) .   By  making 
this  change  Congress  reinforced  existing  NOAA  regulations  which 
state  that  any  Federal  agency  activity,  regardless  of  its 
location,  is  siibject  to  the  consistency  requirement  if  it  will 
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affect  any  natural  resources,  land  uses,  or  water  uses  in  the 
coastal  zone.   These  changes  reflect  an  unambiguous  Congressional 
intent  to  eliminate  any  "categorical  exemptions"  from  CZMA 
consistency  review,  and  instead  to  establish  a  uniform  threshold 
standard  requiring  a  case -by- case  factual  determination  of 
reasonably  foreseeable  effects  on  the  coastal  zone.   We  feel  that 
the  1990  changes  were  effective,  and  we  are  working  to  revise  the 
Federal  consistency  regulations,  which  will  further  clarify  the 
1990  changes.   We  presently  do  not  foresee  the  need  for  other 
legislative  modifications  to  section  307. 

f 
SECTION  308  —  CZM  Fund 

Congress  created  the  CZM  Fund  under  section  308  of  CZMA  to  use 
loan  repayments  from  the  Coastal  Energy  Impact  Program  for 
administering  the  CZM  program  at  the  national  level,  and  for 
regional  or  interstate  demonstration  projects,  emergency  grants, 
and  other  projects  designed  to  further  national  objectives  of  the 
CZMA.   Until  this  year,  Congress  has  appropriated  CZM  Fund  monies 
for  grants  to  states,-  in  particular  it  was  used  to  fund  the  309 
program.   FY  1994  is  the  first  year  that  section  308 
appropriations  were  not  specified  for  program  administration 
grants  and  enhancement  grants,  allowing  many  coastal  states  to 
use  section  308  funds  for  their  originally- intended  purposes. 
For  example,  California  was  able  to  use  section  308  funding  for  a 
project  to  address  coastal  management  issues  raised  by  military 
closures  in  the  San  Francisco  Bay  area.   Base  closures,  as  you 
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are  aware,  are  threatening  the  sustained  economic  viability  of 
many  coastal  communities  and  are  challenging  states  throughout 
the  nation.   The  CZM  Fund  is  one  of  the  few  sources  of  public 
assistance  to  deal  with  these  impacts.  Also  through  the  CZM 
Fund,  Oregon  will  create  a  Coastal  Development  Handbook  designed 
to  educate  property  owners,  realtors,  planners,  and  prospective 
real  estate  buyers  on  the  special  management  needs  of  coastal 
high-risk  hazardous  areas.   A  significant  percent  of  the  Fund  is 
being  used  by  states  to  assist  with  nonpoint  source  pollution 
control  efforts. 

SECTION  309  —  Enhancement  Grants  Program 

Since  1990,  NOAA  and  the  states  have  implemented  the  new, 
voluntary  Coastal  Zone  Enhancement  Grant  Program  created  under 
section  309.   This  program  has  allowed  states  and  territories  to 
compete  for  additional  funding  to  strengthen  their  coastal 
management  program  in  any  of  eight  national  interest  objectives. 
The  objectives  include:   wetlands  protection  and  restoration; 
increased  opportunities  for  public  access  to  coastal  areas,- 
control  of  cumulative  and  secondary  impacts  of  development  along 
the  coast;  protection  from  coastal  hazards;  special  area 
management  planning;  management  of  ocean  resources;  reduction  of 
marine  debris;  and  siting  of  energy  and  government  facilities 
along  the  coast . 
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Now  in  its  fourth  year  of  implementation,  the  Coastal  Zone 
Enhancement  Program  encourages  states  and  territories  to  update 
their  coastal  programs,  originally  developed  in  the  1970s  and 
early  1980s,  to  better  address  the  new  and  emerging  coastal 
issues  of  the  1990s.   I  am  pleased  to  report  that  we  have 
100  percent  participation  in  this  voluntary  program.   To  support 
this  effort,  NOAA  provided  guidance  to  all  of  the  states  and 
territories  on  specific  management  objectives  for  each  of  the 
eight  enhancement  areas.   States  responded  with  detailed 
assessments  of  their  priority  needs  for  improvement  and  produced 
multi-year  strategies  to  achieve  the  needed  improvements. 
Ninety-three  percent  of  the  eligible  states  identified  wetlands 
as  a  key  area  for  improvement.   Of  the  other  areas,  86  percent  of 
the  states  chose  cumulative  and  secondary  impacts  of  development, 
83  percent  selected  coastal  hazards,  and  62  percent  identified 
public  access  as  a  priority  need. 

For  exan^le,  through  the  Enhancement  Program,  California  is 
analyzing  the  cumulative  and  secondary  impacts  of  recent 
development  irt 't;he  Monterey  Bay  area.   This  will  serve  the 
state's  Coastal  Nonpoint  Pollution  Control  Program  and  support 
the  resource  protection  goals  of  the  Monterey  Bay  National  Marine 
Sanctuary.   South  Carolina  continues  to  refine  its  state-of-the- 
art  methodologies  for  determining  historical  shorelines  and 
sedimentary  budgets  to  better  protect  life  and  property  from 
erosion  and  damage  from  coastal  storms.   In  addition,  Virginia  is 
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using  the  Enhancement  Program  to  strengthen  and  enforce  its 
Special  Area  Management  Plan  for  the  Lower  and  Seaside 
Northampton  County.   Virginia  also  is  preparing  a  sustainable 
development  strategy  for  attracting  economic  activities,  such  as 
ecotourism,  to  the  county.   Section  309  will  allow  Virginia  to 
pursue  economic  growth  while  maintaining  its  rural  landscape  and 
lifestyle. 

NOAA  believes  that  the  section  309  program  encourages  states  to 
evaluate  and  prioritize  ways  to  improve  their  programs;  the 
result  is  better  management  of  our  nation's  coastal  resources. 
We  are  considering  improvements  to  the  section  309  program  based 
on  the  recommendations  of  a  task  force  review  completed  in  the 
Fall  of  last  year.   The  task  force  concluded  that  activities 
which  enhance  implementation  of  existing  elements  of  state  CZM 
programs  should  be  eligible  for  section  309  funding.   Currently, 
the  309  program  can  only  be  used  for  developing  new  "enforceable 
policies,"  that  is,  new  elements,  to  a  state's  program. 

-. .» 
SECTION  312  —  Pzvgram  Evaluations 

Over  the  past  three  years,  NOAA  also  instituted  changes  to  the 

section  312  program  evaluation  process,  as  required  by  the  1990 

CZMA  amendments,  which  included  new  provisions  to  ensure 

compliance  with  federally- approved  programs  and  increase 

opportunities  for  public  participation  in  the  reviews  of  state 

CZM  programs  and  estuarine  reserves.   As  a  result,  NOAA  worked 


37 


10 
with  four  state  CZM  programs  and  three  estuarine  reserves  to 
correct  adherence  problems.   This  interim  step  to  invoking 
sanctions  has  enabled  NOAA  to  work  with  the  states  and  reserves 
to  improve  their  programs,  rather  than  to  terminate  funding, 
which  was  the  only  option  before  the  1990  Amendments.   I  am 
pleased- to  report  that  all,  of  these  states  and  reserves  are 
making  progress  in  correcting  program  deficiencies. 

SECTZOH  313  —  Excellence  In  Coastal  Zone  Management  Awards 

NOAA  iit^lemented  the  excellence  awards  program  in  1992  to  honor 

individuals  and  government  agencies  that  dedicated  countless 

hours  and  remarkable  energy  to  improving  the  state  of  our 

nation's  ocean  and  coastal  resources.   The  awards  program, 

created  under  the  1990  CZARA,  recognized  17  leaders  across  the 

country.   NOAA  also  honored,  posthumously,  Merchant  Marine  and 

Fisheries  Committee  Chairman  Walter  B.  Jones  for  his  leadership 

and  long-standing  commitment  to  protecting  ocean  and  coastal 

resources.   NOAA  will  host  its  second  awards  program  this  October 

as  part  of  the  national  Coastweeks  celebration. 
-  .1 

SECTION  315  —  National  Estuarine  Research  Reserve  System 

The  1990  amendments  to  the  CZMA  reduced  from  50  to  30  percent  the 
amount  that  states  provide  in  matching  funds  for  various 
activities  --  such  as  management,  construction  and  education  -- 
concerning  the  National  Estuarine  Research  Reserves .   As  a 
result,  the  states  have  greater  flexibility  in  operating  their 
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reserve  programs.   This  is  significant  because  the  overall  costs 
of  running  a  successful  reserve  have  increased  and  there  has  been 
a  shift  in  emphasis  from  acquisition  to  operations.   Despite  the 
decrease  in  state  match  requirements,  it  should  be  noted  that 
generally  state  support  is  more  than  50  percent  of  the  overall 
cost  of  operating  a  reserve. 

Also,  the  increase  from  a  50  percent  federal  share  to  a  100 
percent  federal  share  for  activities  benefiting  the  entire 
National  Estuarine  Research  Reserve  System  has  allowed  states  to 
sponsor  large  scale  projects  with  national  dimensions  that  might 
not  have  been  funded  otherwise.   There  are  numerous  examples  of 
such  projects  which,  among  others,  include  the  annual  NERR 
conferences,  the  Kids  Net  water  quality  education  project,  and 
photogrammetry  interpretation  workshops. 

SECTION  6217  —  Coastal  Nonpoint  Pollution  Control   Program 

Section  6217,  entitled  "Protecting  Coastal  Waters,"  was  the  most 
challenging  of  the  1990  amendments,  both  for  the  states,  who  are 
still  developing  their  individual  state  programs,  and  NOAA,  EPA, 
and  their  federal  partners .   This  is  the  first  grant  program 
where  state  participation  is  mandatory  rather  than  voluntary.   As 
you  know,  the  coastal,  nonpoint  pollution  control  programs 
represent  a  new  approach  to  managing  land  and  water  uses  that 
impact  coastal  waters .   The  CZMA  requires  states  to  implement 
management  measures  for  sources  of  activities  generally  known  to 
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contribute  to  nonpoint  source  pollution  within  a  6217  management 
area.  This  approach  does  not  rely  on  cause  and  effect 
relationships  because  of  the  inherent  difficulty  in  making  these 
linkages.   Rather  the  states  are  required  to  erasure  that  measures 
which  are  widely  recognized  as  the  best  available  meeuis  to 
control  nonpoint  source  pollution  be  implemented  for  sources 
generally.   States  are  then  required  to  implement  additional 
management  measures  where  state  water  quality  standards  have  not 
been  attained  or  maintained. 

As  I  testified  in  May  before  the  Oceanography  Subcommittee,  NOAA 
ouid  EPA  are  pleased  to  report  that  the  states  are  working  hard 
and  making  progress  in  developing  their  coastal  nonpoint 
programs,  which  they  are  to  submit  by  July  1995  to  NOAA  and  EPA 
for  approval .   We  have  found  that  there  is  general  support  for 
the  goals  of  section  6217,  and  that,  in  many  cases,  the  statute 
complements  state  efforts  to  protect  their  coastal  waters.   To 
meet  the  requirements  of  section  6217,  states  are  analyzing  their 
existing  authorities  and  identifying  any  necessary  administrative 
and  legislative  changes.   For  the  most  part,  state  coastal 
msuiagement  and  water  quality  agencies  are  working  together,  and 
with  other  state  agencies,  to  coordinate  programs  and  policies  to 
address  nonpoint  sources  of  pollution.   The  views  of  the  public 
and  other  affected  interests  also  are  being  considered. 
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While  progress  is  being  made  in  implementing  section  6217,  a 
number  of  concerns  have  been  raised  by  the  coastal  states.   For 
example,  meuiy  of  the  states  do  not  expect  to  have  completed 
program  development  within  the  30  month  period  provided  by 
section  6217.   We  believe  this  and  other  concerns  merit  careful 
consideration.   We  are  reviewing  these  issues  and  look  forward  to 
working  with  you  and  others  to  develop  appropriate  solutions. 

VISION  FOR  THE  FUTURE: 

We  have  made  tremendous  progress  over  the  past  four  years  -- 
developing  new  programs  to  improve  management  of  the  nation's 
coastal  resources,  and  strengthening  our  federal/state 
partnership  along  the  way.   And,  as  I  stated  earlier,  progress 
must  continue.   There  are  many  opportunities  which  can  be 
utilized  within  the  existing  state  CZM  programs. 

We  believe  that  several  areas  in  particular  require  additional 
attention.   These  include  hazards  mitigation,  ocean  management, 
cultural  diversity  and  protection  and  restoration  of  habitats. 
We  look  forward  to  discussing  our  ideas  with  you  in  the  coming 
months . 

CONCLUSION: 

I  would  like  to  reiterate  how  far  we  have  come  in  four  years 
since  the  1990  amendments  went  into  effect.   Since  NCAA  and  EPA 
completed  program  guidance  and  management  measures  for  the 
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Coastal  Nonpoint  Pollution  Control  Program  in  early  1993,  we  are 
seeing  solid  progress  on  the  part  of  many  states  in  developing 
their  coastal  nonpoint  pollution  control  programs.   We  also  are 
hearing  broad-based  support  for  the  goals  of  the  program.   The 
coasts  and  their  resources  provide  the  nation  with  a  host  of 
economic  and  environmental  benefits,  but  are  under  tremendous 
pressure  from  increasing  populations  and  competing  uses.   It  is 
important  to  effectively  deal  with  the  nonpoint  source  pollution 
that  contributes  to  declining  coastal  water  quality  and  habitat 
degradation,  in  order  to  maintain  the  productivity  of  these 
coastal  estuarine  areas.   We  also  feel  that  the  joint  EPA/NOAA 
program  embodied  in  section  6217  is  the  proper  vehicle  for  doing 
so. 

We  are  fortunate  to  have  five  states  now  working  with  NOAA  to 
join  the  national  network  of  approved  state  coastal  management 
programs,  and  we  feel  that  it  is  vital  that  we  help  them  succeed 
in  their  efforts. 

We  recognize  that  much  of  the  progress  made  in  the  past  four 
years  would  not  have  occurred  without  the  1990  amendments,  and  I 
would  like  to  thank  Congress  for  its  foresight.   Throughout  the 
22 -year  history  of  the  CZMA,  the  1990  amendments  were  the  most 
far-reaching,  and  did  the  most  to  address  emerging  issues  facing 
one  of  our  nation's  most  valuable  natural  resources  —  its  coasts. 
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Thank  you  Messrs.  Chairmen.   I  would  be  pleased  to  answer  any 
questions . 
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Good  morning,  Messrs.  Chairmen  and  IVlembers  of  the  Subcommittees.    I  am 
Bob  Wayland,  Director  of  the  Office  of  Wetlands,  Oceans  and  Watersheds  within 
the  U.S.  Environmental  Protection  Agency's  (EPA)'s  Office  of  Water.    Today  I  will 
testify  on  nonpoint  source  pollution  in  the  coastal  areas  of  the  country  and  the 
nonpoint  source  control  program  established  by  the  Coastal  Zone  Act 
Reauthorization  Amendments  of  1990  (CZARA). 

On  May  24,  1994,  I  had  the  opportunity  to  testify  on  this  same  subject 
before  the  Subcommittee  on  Oceanography,  Gulf  of  Mexico  and  the  Outer 
Continental  Shelf.    Therefore,  I  will  review  the  main  points  I  discussed  then  and 
provide  an  update  on  our  latest  thinking  on  this  important  program. 
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COASTAL  NONPOINT  SOURCE  POLLUTION 

In  April  of  1992,  the  Administrator  of  EPA  reported  to  Congress  on  the  quality  of 
our  lakes,  waterways  and  estuaries,  and  coastal  waters.    This  information  is 
presented  in  the  National  Water  Quality  Inventory  which  EPA  prepares  biennially 
and  submits,  as  required  by  Section  305(b)  of  the  Clean  Water  Act  (CWA).    Our 
information  is  based  upon  reports  submitted  by  States,  Territories,  and  Interstate 
Water  Quality  Organizations,  and  covers  assessments  conducted  in  1990  and 
1991. 

With  specific  regard  to  our  costal  and  estuarine  waters.  States  reported  that, 
of  the  assessed  areas, 

►  56%  fully  supported  fishing,  swimming  and  other  uses,  and  another 
12%  currently  support  designated  uses,  but  are  threatened  and  could 
become  impaired  if  pollution  control  actions  are  not  taken. 

►  32%  were  impaired  to  some  extent-with  23%  partially  supporting 
designated  uses  and  9%  not  supporting  designated  uses. 

The  States  identified  the  leading  sources  of  pollution  and  use  impairment  in 

coastal  and  estuarine  waters  to  be:  municipal  discharges,  56%;  storm  sewers  and 

urban  runoff,  43%;  agriculture,  43%;  and  industrial  point  sources,  23%.    The 

States  identified  the  leading  pollutants  impacting  coastal  and  estuarine  waters  as 

nutrients,  pathogens,  organic  enrichment,  and  siltation.    In  addition,  the  National 

Oceanic  and  Atmospheric  Administration  (NOAA)  has  documented  that  over  1.5 

million  acres  of  Gulf  of  Mexico,  Atlantic  coast  and  Pacific  coast  waters  are  limited 

to  shellfish  harvesting  due  to  urban  runoff. 
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Water  pollution  (based  on  State  assessments  and  as  evidenced  by  beach 
closures,  prohibitions  on  harvesting  shellfish,  and  loss  of  biological  productivity  in 
coastal  habitats)  remains  a  serious  problem  for  coastal  areas.    Although  great 
strides  have  been  made  in  controlling  point  sources,  polluted  runoff,  including 
nonpoint  source  pollution,  remains  a  major  problem  in  many  coastal  areas.    The 
leading  nonpoint  source  contributors  to  estuarine  waters  are  runoff  from 
construction  and  development  activities,  on-site  disposal  systems,  and  agriculture. 
Other  significant  contributors  in  some  coastal  watersheds  include  silviculture, 
marinas,  and  hydromodification.    In  addition,  the  loss  and  degradation  of  wetlands 
and  riparian  areas  also  adversely  affect  coastal  water  quality. 

SECTION  6217  COASTAL  NONPOINT  POLLUTION  PROGRAMS 

I  would  like  to  highlight  the  following  points: 

►  A  number  of  States  have  been  working  very  hard  in  recent  years  to 
improve  their  management  of  nonpoint  source  runoff  and,  as  a 
consequence,  have  already  adopted  many  strong  and  economical 
management  practices  which  will  conform  to  the  National  Guidance. 
Other  States  will  have  more  significant  work  to  do. 

*■  EPA  and  NOAA  have  been  providing  to  interested  States  the 

opportunity  for  voluntary  threshold  review  of  their  programs  prior  to 
formal  submission.    To  date,  nine  States  have  participated  (the  review 
in  Alaska  is  currently  underway).    This  process  is  designed  to  provide 
early  and  honest  communication  that  should  help  create  a  climate  for 
success  and  expedite  action  so  that  States  do  not  unnecessarily  suffer 
the  automatic  grants  penalties  Section  6217  imposes.    We  expect 
that  by  the  end  of  this  fiscal  year,  at  least  fourteen  States  will  have 
taken  advantage  of  this  opportunity. 

►  Cooperation  among  State  Departments  of  Agriculture,  Forestry, 
Highways  and  other  key  State  agencies,  as  well  as  the  public,  will  be 
important  in  the  successful  development  and  implementation  of  State 
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programs.    Therefore,  we  are  encouraging  the  active  collaboration  of  a 
broad  range  of  agencies  and  their  constituencies  in  this  program. 

*■  EPA  and  NOAA  are  interpreting  CZARA's  "enforceable  policies  and 

mechanisms"  requirement  for  State  programs  to  allow  the  use  of  a 
variety  of  effective  regulatory  and/or  non-regulatory  approaches, 
provided  that  non-regulatory  and  incentive-based  approaches  often 
used  for  nonpoint  source  control  result  in  the  necessary 
implementation  of  the  management  measures  and  are  backed  up  by 
enforcement  authority  that  can  be  triggered  if  the  non-regulatory 
means  fail.    Despite  this  flexibility,  we  foresee  that  some  States  will 
still  need  to  secure  additional  State  authorities. 

►  The  Administration  is  committed  to  working  with  Congress  to 

harmonize  CWA  Section  319  and  CZARA  Section  6217  requirements 
to  avoid  duplication.    We  believe  that  any  modification  that  may  be 
necessary,  (e.g.  in  the  area  of  time  frames  for  program  development 
and  implementation),  can  and  should  be  managed  administratively  or 
through  the  CZMA,  not  the  CWA.    As  one  example  of  the 
administrative  flexibility,  EPA  and  NOAA  recognize  that  the  current 
three-year  period  provided  by  our  guidance  to  implement  basic 
management  measures  is  probably  too  short,  and  we  plan  to  extend 
this  time  period  by  perhaps  an  additional  two  years. 

As  one  of  the  guiding  principles  for  reauthorizing  the  CWA,  "President 
Clinton's  Clean  Water  Initiative"  advocates  an  integrated  and  holistic  watershed 
approach  to  managing  our  water  resources.    This  watershed  management  approach 
will  have  important  applications  during  the  reauthorization  of  the  CZMA.    We  are 
now  working  with  the  appropriate  committees  in  Congress  to  advance  this  concept 
in  the  CWA  reauthorization  process  and  would  be  pleased  to  have  the  opportunity 
to  also  work  with  you  during  your  deliberations  on  the  CZMA. 

In  closing,  I  want  to  thank  the  Members  of  the  Subcommittees  for  this 
opportunity  to  discuss  some  of  EPA's  views  on  these  important  environmental 
issues.    We  are  proud  of  the  partnerships  our  agency  has  formed  with  NOAA, 
other  Federal  agencies,  and  the  States,  to  control  nonpoint  source  pollution  and  to 
address  our  Nation's  ocean  and  coastal  management  issues.    Thank  you. 
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Cynthia  Quartennan 

Deputy  Director 

Minerals  Management  Service 

Department  of  the  Interior 

Before  the  Merchant  Marine  and  Fisheries  Committee 

Subcommittee  on  Oceanography,  Gulf  of  Mexico, 

and  the  Outer  Continental  Shelf 

and 

Subcommittee  on  Environment  and  Natural  Resources 

U.S.  House  of  Representatives 

June  28,  1994 


Mr.  Chairman,  I  am  pleased  to  have  this  opportunity  to  testify  on  issues  relative  to  the 
reauthorization  of  the  Coastal  Zone  Management  Act  (CZMA).   Specifically,  my 
testimony  will  focus  on  the  effects  of  the  Coastal  Zone  Act  Reauthorization  Amendments 
(CZARA)  of  1990  with  regard  to  section  307  of  the  Act-Federal  consistency  provisions. 

Let  me  begin  by  stating  that  the  Minerals  Management  Service  (MMS)  fully  supports 
CZMA  reauthorization  efforts.  In  many  ways,  the  Act  has  been  a  catalyst  for  States  to 
develop  innovative  measures  to  help  ensure  the  wise  use  and  protection  of  their  coastal 
land,  water,  and  natural  resources.  With  regard  to  reauthorizing  section  307,  we  believe 
that  these  provisions  are  useful,  have  been  effective  in  carrying  out  the  purposes  of  the 
Act,  and  that  no  significant  changes  are  necessary.  We  look  forward  to  working  closely 
with  the  Committee  as  the  reauthorization  process  proceeds. 

As  background  to  my  testimony,  I  would  like  to  provide  some  information  on  the  role 
and  mission  of  the  MMS.   I  will  then  address  how  the  1990  Amendments  affect  the  MMS 
Outer  Continental  Shelf  (OCS)  Program. 

As  you  are  aware,  the  MMS  is  the  primary  Federal  agency  responsible  for  ensuring  that 
all  aspects  of  gas,  oil,  and  sulfur  leasing,  exploration,  development,  production  and 
abandonment  activities  on  the  OCS  are  conducted  in  a  safe  and  clean  maimer.  Safety, 
envirormienta]  protection,  and  conservation  of  resources  are  our  highest  priorities  and 
every  reasonable  precaution  is  taken  to  minimize  the  risk  of  human  injury,  oil  spills,  and 
environmental  degradation  from  operational  discharges. 

The  OCS  Lands  Act  states  in  part: 

"Operations  in  the  OCS  should  be  conducted  in  a  safe  manner  by  well-trained 
personnel  using  technology,  precautions,  and  techniques  sufficient  to  prevent  or 
minimize  the  likelihood  of  blowouts,  loss  of  well  control,  fires,  spillages,  physical 
obstruction  to  other  users  of  the  waters  or  subsoil  and  seabed,  or  other  occurrences 
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which  may  cause  damage  to  the  environment  or  to  property,  or  endanger  life  or 
health." 

To  help  cany  out  this  mandate  for  safe  and  clean  operations,  the  MMS  has  established  a 
comprehensive  program  made  up  of  distinct  components,  including:  leasing  and  operating 
regulations;  review  of  lessee  and  operator  plans  and  permit  applications;  inspections; 
operator  training  requirements;  and  an  extensive  research  program,  which  includes  an 
Environmental  Studies  Program,  a  Technology  Assessment  and  Research  Program,  and 
and  Oil  Spill  Research  Program.  Today,  the  program  has  evolved  considerably  since 
exploration  and  development  of  the  OCS  began  40  years  ago.  MMS  continuously 
reviews  and,  as  necessary,  revises  its  regulations  to  respond  to  new  legislation,  the 
changing  operating  environment,  technological  advancements,  and  envirormaental 
concerns,  while  at  the  same  time  striving  to  meet  the  energy  needs  of  the  United  States. 

In  addition  to  the  regulatory  program  carried  out  under  the  OCS  Lands  Act,  leasing  and 
operating  activities  on  the  OCS  are  also  subject  to  the  requirements  of  some  30  Federal 
laws  administered  by  numerous  Federal  departments  and  agencies.  Besides  the  MMS, 
many  Federal  departments  and  agencies  regulate  specific  aspects  of  OCS  operations.  For 
example,  the  EPA  regulates  waste  discharges;  the  U.S.  Department  of  Transportation 
regulates  safety,  the  reporting  and  contaiimient  of  oil  spills,  and  the  design  of  certain 
pipelines  and  mobile  offshore  drilling  units;  and  the  U.S.  Depeirtment  of  the  Army, 
Corps  of  Engineers,  regulates  the  placement  of  structures  in  navigable  waters.  Finally, 
the  Department  of  Commerce  is  charged  with  implementing  the  C21MA, 

The  most  direct  effect  of  the  CZMA  on  the  OCS  program  is  through  section  307  which 
gives  States  with  Federally-approved  coastal  management  programs  the  right  to  review  all 
Federal  activities,  licenses  and  permits  affecting  land  or  water  use  or  natural  resources  of 
the  coastal  zone.  These  provisions  involve  several  different  types  of  Federal  actions, 
each  with  different  standards,  procedures,  and  delegation  of  responsibility.  Those 
affecting  the  OCS  program  are: 

•     Section  307(c)(1)  -  this  subsection  applies  to  Federal  activities  within  or  outside 
the  coastal  zone  that  affect  any  land  or  water  use  or  natural  resource  of  the 
coastal  zone.  Under  this  subsection,  the  responsible  Federal  agency  (i.e.;  the 
agency  proposing  the  Federal  action)  must  prepare  a  consistency  determination 
certifying  that  the  proposed  Federal  action  is  "consistent  to  the  maximum  extent 
practicable  with  the  enforceable  policies  of  approved  State  management 
programs." 

Pursuant  to  the  1990  Amendments,  OCS  lease  sales  are  now  considered  a 
Federal  activity  affecting  the  coastal  zone.  Therefore,  for  each  proposed  OCS 
lease  sale,  MMS  prepares  a  con.  -tency  determination  to  verify  that  the  sale  is 
consistent  with  an  approved  State  management  program.  By  law,  this  consistency 
determination  must  be  provided  to  affected  coastal  State(s)  90  days  before  Qnal 
approval  of  the  OCS  lease  sale,  unless  both  the  MMS  and  the  State  agree  to  a 
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different  schedule.  After  the  90  day  timeframe  has  expired,  the  Federal  agency 
can  undertake  its  action. 

•  Section  307(c)(3)(B)  -  this  subsection  applies  to  permits  and  licenses  associated 
with  both  OCS  exploration  plans  and  development/production  plans.  Under  this 
subsection,  an  OCS  lessee  who  submits  to  the  Secrertary  of  the  Interior  any  plan 
for  OCS  exploration  or  development/production  must  prepare  a  consistency 
determination  certifying  that  "any  exploration,  development,  or  production 
described  in  such  plan  and  affecting  any  land  or  water  use  or  natural  resources 
of  the  coastal  zone  "  will  be  carried  out  in  a  manner  "consistent  with  the 
enforceable  policies  of  each  affected  State  coastal  management  program." 

Each  affected  coastal  State  must  then  1)  concur  with  the  consistency  certification 
by  finding  the  plan  fully  consistent;  or  2)  object  to  the  consistency  certification 
and  advise  on  actions  that  would  allow  a  finding  of  consistency.  State  objections 
are  subject  to  administrative  review  by  the  Secretary  of  Commerce. 

The  MMS  is  prohibited  from  approving  any  OCS  activities  described  in  an  OCS 
exploration  plan  or  development/production  plan  unless:  (1)  the  State  has 
granted  consistency  concurrence;  (2)  the  State  does  not  make  a  decision  or  does 
not  furnish  the  required  notification  within  prescribed  timefi"ames  (3  months 
minimum)  and  consistency  is  presumed;  or  (3)  the  State's  consistency  objection  is 
overruled  by  to  the  Secretary  of  Commerce. 

The  most  obvious  effect  of  the  1990  Amendments  to  the  CZMA  on  the  OCS  program  is 
the  requirement  to  prepare  OCS  lease  sale  consistency  determinations  (CD's).  Since  the 
1990  Amendments,  the  MMS  prepared  the  following  CD's: 

•  4  for  the  State  of  Alabama 

•  4  for  the  State  of  Mississippi 

•  8  for  the  State  of  Louisiana 

•  4  for  the  State  of  Alaska 

Section  307(c)(1)(C)  states  that  a  Federal  agency  carrying  out  an  activity  subject  to 
paragraph  (c)(1)  should  provide  a  CD  to  the  relevant  State  "at  the  earliest  practicable 
time"  so  that  consultation  and  coordination  can  be  more  effective.  To  implement  this 
requirement,  MMS  has  incorporated  coordination  provisions  into  several  steps  of  the 
OCS  lease  sale  process,  including: 

•  at  the  "Call  for  Information  and  Nominations"  step,  MMS  requests  information 
concerning  possible  conflicts  between  future  OCS  oil  and  gas  activities  that  may 
result  from  the  proposed  sales  and  State  Coastal  Management  Programs 
(CMP's),  including  the  identification  of  specific  CMP  policies  of  concern,  the 
nature  of  the  conflict  foreseen,  and  steps  that  the  MMS  could  take  to  avoid  or 
mitigate  the  potential  conflict; 
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•  in  developing  the  scope  of  the  draft  EIS,  MMS  incorporates  the  discussions, 
alternatives,  and  suggested  mitigation  mentioned  above  in  an  effort  to  address 
any  potential  CZM  conflicts; 

•  affected  coastal  States  are  requested  to  review  and  comment  on  the  draft  EIS 
and  proposed  Notice  of  Sale;  and 

•  affected  coastal  States  are  consulted  if  their  comments  are  received  on  the  EIS 
or  proposed  Notice  of  Sale  which  require  the  development  of  additional 
alternatives  or  mitigation. 

The  appropriate  MMS  regional  office  drafts  the  CD's  while  the  final  environmental 
impact  statement  (EIS)  is  being  completed.   In  preparing  the  CD,  the  information  to  be 
compared  to  the  state's  CZM  plan  is  the  proposed  agency  action  developed  for  analysis 
in  the  EIS.  The  final  EIS  contains  the  agency's  proposed  action,  and  is  reviewed  by  the 
public  and  commented  upon  by  the  States  in  their  review  of  the  proposed  Notice  of  Sale 
and  draft  EIS.  The  CD  also  draws  heavily  on  the  publicly  reviewed  EIS  analysis  of 
impacts  to  the  state's  coastal  zone  which  could  result  from  the  sale.  The  CD  is  sent  to 
the  State(s)  for  formal  review  shortly  after  the  publication  of  the  final  EIS.  The 
Secretary  makes  his  final  sale  decision  and  the  final  Notice  of  Sale  is  prepared  90  days 
after  the  CD  is  sent  to  the  affected  State(s). 

Overall,  the  results  of  section  307(c)(1)  requirements  enacted  in  1990  have  been  positive. 
The  States  of  Alabama,  Mississippi  and  Alaska  have  agreed  with  all  the  lease  sale  CD's 
prepared  for  their  programs.   Louisiana  has  agreed  with  all  determinations  prepared  for 
Gulf  of  Mexico  except  Sale  135  (Western  Gulf)  when  they  filed  a  complaint  with  the 
Eastern  District  Court  of  Louisiana  for  injunctive  relief.  The  court  refused  to  enjoin  the 
lease  sale  on  the  grounds  sought  by  Louisiana,  and  the  State  later  voluntarily  withdrew  its 
suit. 

In  conclusion,  we  believe  section  307  is  working.  In  addition,  we  have  moved  quickly 
since  passage  of  the  1990  Amendments  to  implement  the  procedures  described  above 
since  we  believe  it  is  important  to  facilitate  early  and  continual  coordination  with  coastal 
States  potentially  affected  by  proposed  OCS  activities.  To  date,  we  have  found  that 
these  procedures  have  been  useful  in  accomplishing  those  goals. 

This  concludes  my  prepared  remarks.  However,  I  would  be  pleased  to  respond  to 
questions  that  the  Committee  may  have. 
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OCS  Lease  Sale: 
MMS  Prepares  Consistency  Determination  (CD) 


Call  for  Information  Published 
(CD  Data  Gathered) 


45-Day  Comment  Period 


Area  ID  (Proposal,  Alternatives, 
EIS  Scope  and  CD  Proposal) 


Draft  ElS/Proposed 
Notice  Distributed 

45-Day  Comment  Period 


Final  EIS  Published; 
CD  to  States 


90-Day  Comment  Period 


Sale  Decision 
Final  Notice  of  Sale 


Lease 
Sale 
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OCS  Exploration  Plan:   State  Concurs  with/Objects  to 
Consistency  Certification  Prepared  by  Lessee 


OCS  Lessee  Submits 

Exploration  Plan  and 

Consistency  Certification 


Exploration  Plan  and 

Consistency  Certification 

Sent  to  CZM  Agencies 

of  Affected  States 


tWlMS  Deems  Exploration 
Plan  Submitted 


30 
DAYS 


MMS  Technical  and 
Environmental  Evaluation 


90-DAY  CZM  REVIEW 


L 


If  MMS  Approves 
Exploration  Plan 


If  CZM  Review  Incomplete, 
Up  to  90-Day  Extension 
Can  Be  Granted 


APD 
Submitted 


State  Must  Concur  With 
or  Object  to  Consistency 
Certification,  Otherwise 
Consistency  is  Presumed 


If  MMS  Finds  APD 
Technically  Acceptable 


OBJECT 


\ 


State  Consistency 
Decision 


t/ 


APD  -   Application  for 
Permit  to  Drill 

CZM-  Coastal  Zone 
Management 


CONCUR  OR  PRESUME 
I 


Plan  Returned  to 

Lessee/Operator 

for  Modification 

or  for 

Supplemental 

Information 


MMS  Prohibited 
From  Permitting 
Any  Activity 

Descnbed  in  Plan 


Lessee  May  Appeal 

State  Objection  to 

the  Secretary  of 

Commerce 


If  MMS 
Approves  APD 


Secretary  Overrides 

State  Consistency 

Objection 


Test  Well 
Drilled 


Secretary  Sustains  State 

Consistency  Objection 

MMS  Cannot  Permit  Project 


Note:  This  chart  only  highlights  the  consistency 
process.  It  does  not  depict  the  complete 
OCS  plan  approval  process. 
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OCS  Development  and  Production  Plan: 

State  Concurs  with/Objects  to 

Consistency  Certification  Prepared  by  Lessee 


OCS  Lessee 

Submits  DPP  and 

Consistency  Certification 


DPP  and  Consistency 

Certification  Sent  to 

CZM  Agencies  of 

Affected  States 


MI\^S  Deems 
DPP  Submitted 


MMS  Technical  and 
Environmental  Evaluation 


90-DAY  CZM  REVIEW 


If  CZM  Review  Incomplete, 
Up  to  90-Day  Extension 
Can  Be  Granted 


State  Must  Concur  with 
or  Object  to  Consistency 
Certification,  Otherwise 
Consistency  is  Presumed 


/ 


APD 


Application  for 
Permit  to  Drill 


CZM  -  Coastal  Zone 
Management 

DPP  -    Development  and 
Production  Plan 

EIS  -     Environmental 

Impact  Statement 


MMS  Determines  if 
EIS  is  Required 


State  Consistency 
Decision 


CONCUR  OR  PRESU!^ 

\ 


MMS  Can 
Approve  DPP 


APD  Submitted; 

If  MMS  Finds  APD 

Technically  Acceptable 


Development  and 
Production  Wells  Drilled 


Plan  Retumed  to 

Lessee/Operator 

for  Modification 

or  for 

Supplemental 

Information 


3BJECT 


MMS 

Disapproves 

DPP 


Lessee  May  Appeal 

State  Objection  to 

the  Secretary  of 

Commerce 


Secretary  Overrides 

State  Consistency 

Objection 


Secretary  Sustains  State 

Consistency  Objection 

MMS  Cannot  Approve  DPP 


Note:  This  chart  only  highlights  the  consistency 
process.  It  does  not  depict  the  complete 
OCS  plan  approval  process. 


54 


NOIA  AND  API  TESTIMONY 

PRESENTED  BY  DAVID  L.  DUPLANTIER 

TO  THE 

SUBCOMMITTEE  ON  OCEANOGRAPHY,  GULF  OF  MEXICO, 

AND  THE  OUTER  CONTINENTAL  SHELF  AND 

SUBCOMMITTEE  ON  ENVIRONMENT  AND  NATURAL  RESOURCES 

OF  THE  HOUSE  MERCHANT  MARINE  AND  FISHERIES  COMMITTEE 

JUNE  28,  1994 

Thank  you,  Mr.  Chairman,  members  of  the  Committee,  my  name  is  David  Duplantier.  I 
am  employed  by  Chevron  U.S.A-  Production  Company  as  Senior  Counsel  in  its  Gulf  of 
Mexico  Business  Unit  located  in  New  Orleans,  Louisiana. 

I  appreciate  the  opportunity  to  testify  before  the  committee  on  the  Coastal  Zone 
Management  Act  (CZMA)  of  1972,  specifically  the  Reauthorization  Amendments 
(CZARA)  of  1990,  and  Congress'  future  action  on  this  legislation. 

I  am  here  today  testifying  on  behalf  of  the  National  Ocean  Industries  Association  or 
NOIA  and  the  American  Petroleum  Institute  or  API.  The  260  members  of  NOIA 
constitute  the  only  trade  association  that  represents  all  sectors  of  the  domestic  offshore 
oil  and  gas  industry,  including  drillers,  producers,  service  companies  and  manufacturers. 
The  American  Petroleum  Institute  on  the  other  hand  represents  approximately  300 
companies  involved  in  all  aspects  of  the  oil  and  gas  industry  including  exploration, 
production,  transportation,  refining  and  the  marketing  of  oil  and  gas  from  properties  all 
over  the  U.S.  including  the  OCS.  They  both  have  a  great  deal  of  concern  about  the 
effects  of  the  Coastal  Zone  Management  Act  of  1972,  the  Reauthorization  Amendments 
of  1990  and  any  future  legislation  including  regulation  of  offshore  oil  and  gas  activities. 

Briefly,  I  would  like  to  point  out  my  belief  that  the  intention  of  the  Coastal  Zone 
Management  Act  (CZMA)  of  1972  is  widely  embraced  by  all  state  and  federal 
lawmakers,  state  and  federal  regulatory  agencies,  private  industry  and  the  general  public. 
The  Coastal  Zone  Management  Act  provides  for  a  comprehensive  program  governing 
land  use  management  which  allows  state,  federal,  industry  and  public  participation  in 
federally  approved  projects.   Private  industry  supports  the  national  objectives  of  CZMA. 

These  objectives  have  often  been  separately  stated  as: 

1.  Protection  of  natural  resources. 

2.  Management  of  coastal  development  to  protect  life  and  property  from  coastal 
hazards. 

3.  Priority  consideration  for  coastal  dependent  uses  and  energy  facility  siting. 

4.  Public  access  to  shorefronts. 
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5.  Assistance  in  redevelopment  of  urban  waterfronts  and  ports. 

6.  Coordination  and  simpliHcation  of  administrative  procedures  to  ensure  expedited 
governmental  decision-making  for  coastal  resource  management. 

7.  Consultation  and  coordination  with  federal  agencies. 

8.  Public  participation  in  coastal  resource  management  decision-making. 

9.  Comprehensive  planning,  conservation,  and  management  of  living  marine  resources. 

10.  Development  of  plans  for  addressing  the  adverse  effects  on  the  coastal  zone  of  land 
subsidence  and  sea  level  rise. 

Of  the  several  national  objectives  of  the  CZMA  program,  we  believe  one  in  particular 
has  been  largely  ignored;  "coordination  and  simpliOcation  of  administrative  procedures 
to  ensure  expedited  governmental  decision-making  for  coastal  resource  management."   It 

is  our  opinion  from  dealing  directly  with  the  appeal  process  for  federally  approved  plans 
of  exploration  for  oil  and  gas  drilling  that  the  process  is  complex  and  anything  but 
expedited. 

I  would  like  to  make  three  observations  about  the  CZMA  process: 

1.  Consistency  Appeal  Process. 

2.  Simplification  of  Administrative  Procedures. 

3.  The  1990  Amendments'  specific  requirement  that  OCS  Lease  Sales  be  subjected  to 
the  requirements  of  CZMA  Consistency  Review. 

1.  Consistency  Appeal  Process 

The  consistency  review  process  allows  oil  and  gas  lessees  and  permit  applicants  to 
appeal  a  denial  of  consistency  by  a  reviewing  state  agency  to  the  Department  of 
Commerce.   Recent  appeals  of  denials  of  consistency  for  Federal  OCS  oil  and  gas 
exploration  projects  have  taken  anywhere  from  2  to  4  years  before  a  final  decision  is 
reached.  This  is  the  specific  time  it  takes  from  when  the  Plan  of  Exploration  was 
filed  with  the  Minerals  Management  Service  (MMS)  to  the  time  a  decision  is  made 
on  the  appeal  by  the  Department  of  Commerce.   When  it  takes  an  agency  2  to  4 
years  to  render  a  decision  that  its  regulations  mandate  shall  be  made  in  90  days,  the 
process  needs  streamlining  to  ensure  expedited  government  decision-making  for 
coastal  resource  management. 

2.  Simplification  of  Administrative  Procedures 

There  has  been  complication  rather  than  simplification  of  administrative  procedures 
that  govern  permitting  projects  in  the  Coastal  Zone.  The  Clean  Air  Act 
Amendments  of  1990  are  a  good  example  of  an  additional  agency  review  and  permit 
requirement  for  drilling  in  most  OCS  areas  that  is  totally  unnecessary.  The 
amendments  require  that  EPA  issue  an  air  emissions  permit  for  drilling  activity 
consistent  with  the  existing  laws  of  the  adjoining  state.   It  would  have  simplified  the 
process  for  the  permit  to  have  been  issued  by  the  MMS  through  the  coordination 
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and  consultation  process  with  the  state  and  federal  agencies  responsible  for  air 
quality  rather  than  introducing  an  entirely  new  permitting  process  into  the  already 
overloaded  approval  scheme.  Interestingly,  after  reviewing  an  air  permit  apphcation 
for  almost  a  year  for  Chevron's  activity  off  the  Northwest  Coast  of  Florida,  the  EPA 
determined  that  the  project  would  be  a  minor  source  of  emissions.  This  was  the 
same  decision  that  the  MMS  made  about  the  project  using  the  consultation  and 
coordination  process  required  under  CZMA  prior  to  the  transfer  of  jurisdiction 
under  the  Clean  Air  Act  Amendments. 

3.     PCS  Lease  Sale  Consistency  Review 

As  I  noted  earlier,  CZMA  is  a  piece  of  legislation  that  is  widely  embraced  by  many 
constituents  and  allows  participation  in  federal  projects  by  those  constituents.  In 
1990,  the  Congress  approved  the  Reauthorization  amendments  which  included  a 
provision  requiring  OCS  lease  sales  to  be  reviewed  for  consistency  with  state  CZM 
programs.   Review  of  the  Congressional  record  reflects  this  amendment  to  be  one 
that  was  widely  debated  and  caused  some  concern.  It  is  unfortunate  that  we  will 
never  see  the  application  of  this  amendment  in  the  frontier  areas  of  the  OCS  where 
no  lease  sales  have  taken  place  since  its  enactment.  The  reason  for  this  is  Congress' 
annual  renewal  of  appropriations  moratoria  which  prohibit  leasing  and  in  some  cases 
prohibits  drilling  in  almost  all  frontier  areas  of  the  OCS.  The  Outer  Continental 
Shelf  Lands  Act  (OCSLA)  is  the  appropriate  statute  to  consider  all  views  of  state 
and  federal  lawmakers,  state  and  federal  agencies,  private  industry  and  the  public  for 
the  purpose  of  approving  lease  sales.  The  OCSLA  allows  full  participation  by  all 
interested  parties  in  reviewing  the  application  of  national  objectives  to  coastal  use 
permits  both  protecting  and  developing  this  country's  valuable  natural  resources. 
The  Administrative  Procedure  Act  ensures  all  parties'  views  are  considered  fully 
before  decision  makers.  The  aimual  moratoria  usurp  the  implementation  of  the 
OCSLA  and  the  CZMA. 

Our  domestic  oil  and  gas  industry  continues  to  be  plagued  with  regulatory  delay  and 
continued  enactment  of  needlessly  duplicative  layers  of  regulatory  scrutiny.  This  makes 
investment  in  domestic  energy  projects  either  off  limits  or  needlessly  costly  requiring  our 
industry  to  look  elsewhere  for  projects.   Our  industry  can  produce,  transport  and  refine 
domestic  reserves  of  oil  and  gas  in  an  environmentally  sound  manner  consistent  with  the 
intent  of  CZMA  if  only  given  the  chance. 

The  associations  that  I  am  here  representing  look  forward  to  actively  participating  in  the 
Reauthorization  process  and  will  cooperate  and  provide  any  further  information  or 
testimony  the  Committee  deems  necessary. 

Thank  you  for  the  opportunity  to  testify.  I  will  be  happy  to  answer  any  questions. 
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Testimony  of  Peter  M.  Douglas.  Executive  Director 
California  Coastal  Commission 

On  the 

Reauthorization  of  the  Coastal  Zone  Management  Act 

And  the 

Effects  of  the  Coastal  Zone  Act  Reauthorization  Amendments  of  1990 

Before  the 
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Mr.  Chairman,  I  am  Peter  Douglas,  Executive  Director  of  the  California  Coastal 
Commission.  Nearly  ten  percent  of  all  Americans  —  over  twenty-five  million 
people  —  live  along  California's  1500  miles  of  coast.  The  intense 
competition  among  uses  of  this  highly  valued  and  irreplaceable  natural 
resource  led  California  to  establish  the  first  coastal  management  program  in 
the  country  in  1965  to  protect  San  Francisco  Bay.  This  early  model  for 
promoting  environmentally  sustainable  development  was  extended  to  the  entire 
California  coast  in  1972  when  citizens  put  on  the  ballot  and  approved  the  law 
which  established  the  California  Coastal  Commission.  One  month  before  voters 
passed  California's  coastal  protection  initiative,  Congress  approved  and  the 
President  signed  into  law  the  federal  Coastal  Zone  Management  Act. 

California's  coastal  management  program  has  not  evolved  in  isolation.  Over 
its  twenty-two  year  life,  there  has  been  a  very  close  and  positive  interaction 
between  California's  and  the  national  coastal  management  program  under  the 
CZMA  of  1972.  Looking  back,  there  can  be  no  doubt  about  the  program's 
success.  The  Congress  and  coastal  States  can  be  extremely  proud  of  the  CZMA's 
remarkable  record  of  achievement  in  the  protection  of  this  nation's  coastal 
regions  for  the  benefit  of  current  and  future  generations.  The  CZMA  has  been 
crucial  to  maintaining  the  viability  and  effectiveness  of  California's  coastal 
program  —as  it  has  been  for  the  28  other  states  with  federally-approved 
programs . 

I  very  much  appreciate  the  opportunity  to  share  with  you  my  preliminary  views 
about  CZMA  reauthorization  generally  and  about  the  1990  CZMA  amendments 
specifically. 

Initially,  I  want  to  encourage  the  Committees  to  convene  additional  hearings 
such  as  this  in  preparation  for  reauthorization  in  1995.  It  is  my  view  that 
the  primary  constituencies  of  this  program  are  not  prepared  at  this  time  to  . 
present  to  the  Congress  thoughtful  and  carefully  considered  recommendations. 
We  have  been  working  under  the  assumption  that  CZMA  reauthorization  would  be 
acted  upon  in  1995,  especially  in  view  of  the  many  other  reauthorization 
measures  currently  awaiting  action.  Accordingly,  I  respectfully  urge  you  to 
defer  action  on  CZMA  reauthorization  until  next  year,  as  originally  scheduled. 

You  have  asked  me  to  address  our  experience  with  the  1990  CZMA  amendments.  I 
will  focus  on  their  effect  on  three  aspects  of  our  program  —  federal 
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consistency,  coastal  program  enhancement,  and  the  coastal  nonpoint  source 
pollution  control  program. 

FEDERAL  CONSISTENa  (CZMA  Section  307) 

In  our  view,  federal  consistency  review  is  the  single  most  important  component 
of  the  CZMA.  Two  elements  of  the  1990  amendments  relative  to  consistency 
review  have  significantly  strengthened  its  effectiveness:  language  which 
clarified  that  activities  outside  of  the  coastal  zone  but  which  directly 
affect  coastal  zone  resources  are  subject  to  federal  consistency  review;  and 
language  which  makes  clear  that  impacts  on  natural  resources  as  well  as  those 
affecting  land  or  water  uses  are  covered.  These  amendments  have  clearly  made 
the  consistency  review  process  more  effective  and  more  efficient.  Prior  to 
the  amendments,  considerable  amounts  of  time  and  money  were  wasted  on  disputes 
over  whether  activities  outside  the  coastal  zone  or  those  having  impacts  on 
natural  resources,  rather  than  land  and  water  uses,  were  subject  to 
consistency  review.  Some  of  these  disputes  found  their  way  into  the  federal 
courts  and  took  years  to  resolve.  Federal  agencies  can  no  longer  so  easily 
evade  their  CZMA  compliance  responsibilities. 

Looking  ahead,  I  have  two  suggestions  for  the  significant  improvement  of  the 
CZMA  consistency  review  process. 

First,  we  strongly  recommend  that  the  Director  of  the  Office  of  Ocean  and 
Coastal  Resource  Management  be  elevated  to  the  Associate  Administrator  level 
in  NOAA.  A  principal  responsibility  of  OCRM  is  to  assist  coastal  States  in 
the  resolution  of  disputes  with  other  federal  agencies  subject  to  consistency 
review  requirements.  It  has  been  our  experience  that  the  Director  of  OCRM  is 
often  less  than  effective  because  of  the  low  level  of  the  position.  We  were 
surprised  by  this  very  real  dynamic  because,  I  suppose,  we  are  too  far  removed 
from  the  Washington  scene  to  fully  appreciate  the  importance  of  status  and 
rank  in  getting  the  right  people  to  the  table  to  talk  seriously  about  solving 
problems.  OCRM  does  not  have  the  clout,  and  higher  ranking  NOAA  officials  are 
not  close  enough  to  the  Issues.  Federal  consistency  is  simply  not  of 
sufficient  priority  for  them  to  be  of  assistance  in  getting  the  attention  of 
appropriate  decision-makers  in  other  federal  agencies  to  facilitate  solutions. 

Our  second  recommendation  relates  to  consistency  review  of  federal  project 
funding  decisions,  which  we  think  merits  examination  and  action.  The  current 
process  is  unworkable.  Our  ability  to  achieve  successful  outcomes  in  carrying 
out  CZMA  consistency  review  provisions  and  which  satisfy  the  needs  of  federal 
agencies,  project  proponents,  and  coastal  resource  protection  requires  early 
and  close  cooperation.  The  federal  action  closest  to  a  project's  inception  is 
the  decision  to  award  federal  funding.  The  CZMA's  provisions  allowing  review 
of  federal  funding  decisions  are  virtually  useless  because  in  most  cases 
federal  agencies  do  not  comply  with  notification  requirements  of  the 
Intergovernmental  Cooperation  Act.  This  is  particularly  true  of  the 
Department  of  Defense.  An  example  is  the  Navy's  funding  of  the  Acoustic 
Thermometry  project  off  the  Big  Sur  coast.  Early  and  adequate  notice  of  the 
funding  for  this  project  could  have  avoided  a  costly  delay  and  the  public 
outcry  that  resulted  from  Inadequate  information  brought  forward  very  late  in 
the  process.  Based  on  the  number  of  projects  the  Coastal  Commission  reviews 
only  in  later  stages  when  federal  permits  and  licenses  are  required,  we  have 
concluded  that  inadequate  notice  of  funding  decisrons  is  occurring  on  a  large 
scale.  Because  we  only  see  most  projects  late  in  the  process  after 
considerable  planning  and  other  project  costs  have  been  incurred,  changes  in 
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scope  and  design  to  avoid  or  minimize  adverse  impacts  on  coastal  resources  can 
only  be  achieved  at  great  expense.  This  obviously  forces  state  coastal 
management  agencies  into  a  major  bind.  Furthermore,  even  in  those  rare  cases 
when  we  do  receive  notice  of  a  pending  funding  decision  from  a  federal  agency, 
deadline  constraints  force  us  to  act  based  on  a  one-sentence  description. 
This  leaves  us  no  choice  but  to  object,  based  on  insufficient  information,  to 
a  project  we  only  suspect  may  adversely  affect  coastal  resources.  These 
problems  warrant  a  close  examination,  and  perhaps  an  overhaul  of  the  federal 
funding  decision  review  provisions  of  section  307. 

COASTAL  ZONE  ENHANCEMENT  PROGRAM  (CZMA  Section  309) 

Next,  I  want  to  address  the  1990  CZMA  amendments  which  added  section  309  and 
established  the  Coastal  Zone  Enhancement  Program.  We  have  learned  some 
Important  lessons  from  its  enactment  and  implementation. 

While  we  had  serious  reservations  about  several  aspects  of  the  "309  program" 
when  first  enacted  and  Implemented,  we  have  now  embraced  it  and  are  confident 
our  efforts  will  result  in  solid  improvements  to  the  state's  coastal 
management  program.  We  applaud  and  support  Congress'  efforts  to  improve 
existing  coastal  programs.  At  the  same  time,  we  urge  you  to  give  more 
deliberate  consideration  to  the  ways  and  means  you  choose  to  achieve  higher 
levels  of  coastal  protection.  While  the  Intentions  of  the  309  program  were 
good,  our  experience  on  the  receiving  end  of  these  intentions  was 
problematic.  It  diverted  scarce  funding  and  staffing  resources  to  launch  new 
initiatives  at  a  time  when  state  budgets  for  core  coastal  programs  around  the 
country  were  under  assault.  Its  establishment  at  the  same  as  the  mandatory 
coastal  nonpoint  source  pollution  program  imposed  a  major  administrative 
burden  on  both  OCRM  and  the  states.  Section  309 's  compressed  timeframes  and 
requirement  for  ranking  of  state  proposals  resulted  in  an  unnecessarily 
acriironious  process  that  wasted  inordinate  amounts  of  money  and  staff  time. 
While  it  will  probably  generate  many  positive  changes  to  state  coastal 
programs,  it  will  not  necessarily  bring  about  the  most  needed  improvements. 
Finally  on  this  point,  our  major  problems  with  the  309  program  dealt  with  its 
execution  and  not  its  enactment.  We  will  provide  more  details  on  this  topic 
in  our  written  testimony. 

COASTAL  NONPOINT  POLLUTION  CONTROL  PROGRAM  (CZMA  Section  6217) 

The  Coastal  Nonpoint  Source  Pollution  Control  Program,  or  "6217  Program"  was, 
in  our  opinion,  the  most  significant  amendment  to  the  CZMA  in  1990.  Bringing 
together  state  coastal  and  water  quality  programs  and  agencies  is,  in  itself, 
a  major  accomplishment.  In  California,  we  have  a  22-year  history  of 
uncoordinated  implementation  of  the  two  programs.  I  can  say  with  confidence 
that  but  for  section  6217,  California's  coastal  management  and  its  water 
quality  control  agencies  would  not  now  be  working  in  close  cooperation  on  a 
joint  effort  to  address  what  is  arguably  the  single  most  significant  marine 
pollution  problem  we  face. 

While  we  wholeheartedly  embraced  the  goal  of  controlling  polluted  runoff  into 
coastal  waters  in  1990,  we  expressed  strong  reservations  about  6217  as  drafted 
and  enacted.  We  still  have  many  of  the  same  reservations  today. 

Notwithstanding  our  concerns,  California  has  made  and  continues  to  make  good 
faith  efforts  to  carry  out  the  law  and  the  program  guidance  adopted  by  NCAA 
and  EPA.  At  this  late  stage  in  the  process,  we  believe  it  would  be  a  serious 
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mistake  and  counterproductive  to  dramatically  change  the  6217  program. 
Unquestionably,  certain  important  changes  are  needed,  but  these  amendments 
should  be  made  next  year  in  the  context  of  CZMA  reauthorization. 
The  changes  we  believe  should  be  considered  include  the  following. 

First,  the  deadlines  in  the  law  must  be  adjusted  and  flexibility  must  be 
injected  into  the  approval  process  by  providing  for  partial  or  conditional 
program  approvals,  and  a  delay  in  the  imposition  of  sanctions  so  long  as  a 
state  is  making  a  good  faith  effort  to  develop  an  approvable  program. 

Second,  equity  and  effectiveness  require  that  federal  agencies  that  fund  or 
engage  in  activities  that  generate  polluted  runoff  include  nonpoint  source 
pollution  controls  in  their  projects  to  ensure  consistency  of  those  activities 
with  6217  management  measures  and  state  programs.  It  is  unrealistic  and 
unfair  to  expect  state  agencies  to  have  the  political  muscle  to  take  on  this 
intractable  national  problem  while  federal  grazing,  highway,  agricultural 
commodity,  and  other  programs  undercut  our  efforts. 

Third,  the  federal  government  must  assign  sufficient  resources  and  priority  to 
denranstrating  links  between  land  use  activities  and  water  quality  impacts  and 
passing  this  technology  to  the  states.  Courts  around  the  country  are 
requiring  ever  more  stringent  scientific  and  technical  evidence  to  support 
environmental  regulatory  actions.  Once  again,  elevating  OCRM  is  a  necessary 
ingredient  for  ensuring  that  NOAA,  the  federal  steward  for  the  coasts  and 
oceans  and  a  leader  in  technology,  gives  this  problem  sufficient  attention 
internally  when  deciding  program  and  budget  priorities,  and  to  provide  the 
national  leadership  with  other  federal  agencies  that  the  program  requires. 

Fourth,  the  unrealistically  short  timeframes  for  implementation  and  monitoring 
must  be  revised. 

Finally,  monitoring  must  focus  primarily  on  demonstrating  effective 
implementation  of  management  measures,  given  the  excessively  high  cost  and 
dramatically  shrinking  resources  available  for  water  quality  monitoring. 

We  support  the  status  quo  with  respect  to  both  the  designation  of  the  6217 
management  area  and  the  need  for  enforceable  policies.  With  respect  to  the 
former,  we  accept  the  fact  that  if  a  state  believes  its  management  area  should 
be  smaller  than  that  identified  by  NOAA  and  EPA,  the  state  has  the  burden  of 
demonstrating  that  such  an  area  would  not  compromise  the  effectiveness  of  the 
program.  With  respect  to  enforceable  policies,  we  think  that  voluntary 
compliance  must  be  recognized  as  a  valuable  program  component  and  should  be 
given  a  reasonable  period  of  time  to  work.  At  the  same  time,  enforceable 
policies  should  be  on  the  books  to  back  up  voluntary  compliance  if  that 
approach  fails. 

In  closing,  I  want  to  highlight  a  recurring  theme  in  my  testimony.  Namely, 
that  elevating  OCRM  to  the  Associate  Administrator  level  is  essential  to  the 
strengthening  and  effective  implementation  of  the  nation's  coastal  protection 
program.  I  think  this  important  step  can  easily  be  taken  and  at  virtually  no 
new  costs  to  the  federal  government. 

Mr.  Chairman  and  members,  this  concludes  my  oral  testimony.  We  will  provide 
more  extensive  written  testimony  in  the  near  future.  I  would  be  happy  to 
answer  any  questions  you  may  have  and  appreciate  the  opportunity  to  testify 
before  you  today.  Thank  you  very  much. 

3066E 
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INTRODUCTION: 

I  am  pleased  to  be  here  on  behalf  of  the  eight  member  states  of  the  Great  Lakes  Commission  to  speak  to 
the  effects  of  the  Coastal  Zone  Act  Reauthorization  Amendments  (CZARA)  of  1990.  My  remarks  will  be 
focused  primarily  upon  the  Section  6217  Coastal  Nonpoint  Pollution  Control  Program  (CNPCP),  as  the 
Great  Lakes  Commission  has,  by  unanimous  vote,  recently  adopted  a  policy  position  relating  to  that 
program. 

The  Great  Lakes  states  feature  more  than  3,600  miles  of  shoreline  in  the  Great  Lakes-St.  Lawrence 
System.  Together  with  their  neighboring  Canadian  provinces,  these  jurisdictions  showcase  the  largest 
body  of  fresh  surface  water  on  the  face  of  the  earth.  Coastal  areas  in  this  binational  system  range  from 
the  pristine  and  largely  untouched  reaches  of  the  Lake  Superior  shoreline  to  the  urban  waterfronts  of  the 
lower  Great  Lakes  that  are  among  the  most  intensively  used  and  developed  shoreline  reaches  in  the 
world.  In  all  cases,  these  coastal  areas  are  an  integral  part  of  the  region's  freshwater  ecosystem,  and  a 
major  influence  on  the  evolution  and  current  status  of  the  region's  environmental  attributes,  socio- 
economic characteristics  and  cultural  dimensions.  The  U.S.  government  has  long  recognized  the  unique 
nature  of  Great  Lakes  coastal  areas,  and  their  regional,  national  and  international  significance.  This 
recognition  was  formalized  with  the  passage  of  the  1970  Merchant  Marine  Act  Amendments,  which 
designated  the  Great  Lakes  as  the  nation's  "fourth  seacoast."  Therefore,  I  appreciate  this  opportunity  to 
present  the  collective  views  of  eight  states  that  comprise  such  an  important  part  of  the  nation's  coast  and 
associated  management  programs. 

THE  GREAT  LAKES  COMMISSION  -  AN  OVERVIEW: 

While  each  of  you  may  be  acquainted  with  the  purpose  and  programs  of  the  Great  Lakes  Commission,  I 
wish  to  begin  my  testimony  with  a  brief  background  statement  to  provide  a  context  for  the  items  that 
follow. 

The  Great  Lakes  Commission  is  an  interstate  compact  agency  with  a  legislative  mandate  to  represent  the 
collective  views  of  the  eight  Great  Lakes  states  before  Congress  and  the  federal  government.  The 
Commission  was  established  in  1955  under  state  statutes  and  granted  Congressional  consent  in  1968  via 
P.L.  90-419,  the  Great  Lakes  Basin  Compact.  The  Compact  directs  the  Commission  to  "promote  the 
orderly,  integrated,  and  comprehensive  development,  use  and  conservation  of  the  water  resources  of  the 
Great  Lakes  basin."  Articles  VI  and  VII  of  the  Compact,  which  delineate  the  Commission's  advisory  and 
recommendatory  powers,  make  numerous  references  to  planning,  management  and  development  efforts  in 
coastal  areas. 

The  Commission  is  comprised  of  governors'  appointees,  state  officials  and  legislators  from  its  member 
states  (Illinois,  Indiana,  Michigan,  Minnesota,  New  York,  Ohio,  Pennsylvania  and  Wisconsin).  It  is 
funded  in  part  by  annual  dues  from  member  states,  and  stands  ready  to  assist  and  represent  them  on  issues 
and  opportunities  of  shared  interest. 

We  at  the  Great  Lakes  Commission  share  a  resource  management  philosophy  that  influences  every  aspect 
of  our  work.  To  summarize,  we  recognize  that: 

•  Regional  economic  development  and  environmental  goals  are  not  mutually  exclusive.  They  are 

inseparable  and  must  be  pursued  in  concert  to  achieve  the  region's  frill  potential. 
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•  The  eight  Great  Lakes  states,  acting  collectively  through  the  Great  Lakes  Commission,  have  a 
principal  stewardship  responsibility  for  the  precious  and  irreplaceable  resources  of  the  Great 
Lakes  Basin. 

•  Management  of  the  Great  Lakes  is  of  both  national  and  regional  interest;  it  is  neither  the 
exclusive  responsibility  of  the  states  nor  the  federal  government.  Rather,  a  federal/state 
partnership  must  be  sustained  and  nurtured. 

•  The  Great  Lakes,  despite  their  vastness  and  resilience,  are  a  finite  and  fragile  resource. 
Maintaining  their  integrity  is  a  sound  and  necessary  investment  in  the  region's  economy  and 
environment,  as  well  as  the  health,  welfare  and  quality  of  life  of  its  citizens. 

The  Commission  pursues  its  mandate  via  three  functions:  information  sharing  among  its  member  states; 
coordination  of  state  positions  on  regional  issues;  and  advocacy  of  those  positions  on  which  the  states 
agree.  A  wide  range  of  environmental,  resource  management  and  economic  development  issues  are 
addressed.  In  so  doing,  the  Commission  works  closely  with  Great  Lakes  governors;  state  legislators; 
members  of  the  Great  Lakes  Congressional  Delegation;  municipal,  state  and  federal  agencies;  interstate 
organizations;  private  sector  firms  and  associations;  universities;  colleges  and  individual  citizens. 

A  GREAT  LAKES  PERSPECTIVE  ON  CZARA  IMPLEMENTATION: 

As  a  multi-state  institution,  the  Great  Lakes  Commission  is  second  to  none  in  recognizing  the  importance 
of  this  nation's  environmental  laws  in  fostering  federal-state  partnerships  for  the  informed  use  and 
management  of  our  precious  natural  resources.  In  that  spirit,  the  Great  Lakes  states  applaud  the  CZARA 
goal  to  enhance  water  quality.  However,  the  states  do  share  a  number  of  concerns  that  must  be  resolved 
during  implementation  of  the  1990  amendments  (and  in  future  reauthorization  efforts)  if  legislative  intent 
is  to  translate  into  viable  and  effective  state  programs.  Of  principal  concern  is  the  need  to  ensure  program 
implementation  flexibility  at  the  state  level. 

The  eight  member  states  of  the  Great  Lakes  Commission,  particularly  those  with  approved  coastal  zone 
management  programs,  will  be  significantly  affected  by  the  CNPCP  provisions  included  in  CZARA 
Michigan,  New  York,  Pennsylvania  and  Wisconsin  presently  have  approved  programs;  Indiana, 
Minnesota  and  Ohio  are  presently  developing  programs. 

On  March  28  of  this  year,  by  unanimous  action  of  its  Executive  Committee,  the  Great  Lakes  Commission 
adopted  a  policy  position  that  articulates  concerns  with,  and  associated  recommendations  for  CZARA 
implementation.  In  reviewing  these  positions,  you  are  also  urged  to  consider  also  the  specific  concerns  of 
individual  Great  Lakes  states  and  the  positions  of  the  Coastal  States  Organization. 


Great  Lakes  state  concerns  are  as  follows: 

•  Nonpoint  source  pollution  control  provisions  constitute  a  largely  unfunded  mandate  with 
significant  (and  not  yet  adequately  documented)  implications  for  many  sectors  of  the  economy. 

•  The  numerous  management  measures  specified  in  the  legislation  are  technology-based  rather  than 
water  quality-based,  and  severely  limit  state  flexibility  in  program  implementation.  Further, 
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many  of  the  Great  Lakes  states  question  the  desirability  of  a  move  to  an  entirely  mandatory  and 
fully  enforceable  program  for  nonpoint  source  pollution,  as  well  as  the  short  time  frame  for 
accomplishing  such  a  goal. 

•  The  timetable  for  program  submittal  to  U.S.  EPA  and  NOAA  is  unrealistic  (July  1995), 
particularly  for  states  now  developing  programs,  because  resources  must  necessarily  be  dedicated 
to  and  focused  upon  program  development.  The  requirement  that  all  management  measures  be 
set  in  place  within  three  years,  followed  by  two  years  of  monitoring  is  also  unrealistic.  While 
some  measures  can  be  implemented  during  this  time  frame,  it  is  not  likely  that  full  compliance 
can  be  realized  over  this  period. 

•  There  is  no  new  source  of  funds  to  support  state  implementation  of  these  new  provisions. 
Programmatic  and  regulatory  requirements  are  substantial  and,  in  an  era  when  many  other  federal 
mandates  are  unfunded  or  underfiinded,  the  states  cannot  be  expected  to  initiate  and  maintain  an 
adequate  program. 

•  As  written,  the  provisions  actually  provide  a  disincentive  for  states  to  either  obtain  or  maintain  a 
federally  approved  coastal  zone  management  program.  States  that  don't  establish  a  CNPCP  stand 
to  lose  a  significant  portion  of  their  existing  federal  grant  dollars  for  nonpoint  source  pollution 
control  and  coastal  management.  Some  states  may  even  reconsider  their  participation  in  the 
Coastal  Zone  Management  Program.  Penalties,  if  they  must  be  used  at  all,  are  more  appropriately 
imposed  upon  programs  that  support  the  target  population  contributors  rather  than  the  programs 
designed  to  remedy  the  problems. 

•  The  relationship  ofCZARA  provisions  to  Clean  Water  Act  (CWA)  reauthorization  in  unclear.  It 
is  possible  that  new  CWA  provisions  may  supersede  CZARA,  with  the  result  that  CZARA 
requirements  may  become  moot.  This  uncertainty  brings  to  question  the  advisability  of  investing 
substantial  state  resources  in  the  development  of  a  CNPCP  during  the  required  time  frame. 

•  The  overly  prescriptive  nature  of  the  CZARA  provisions  precludes  many  states  from  building 
upon  existing  nonpoint  source  pollution  control  programs.  Thus,  CNPCP  development  and 
implementation  may,  in  some  cases,  actually  divert  limited  resources  away  from  established, 
successfril  programs,  rather  than  using  those  programs  as  a  basis  for  fiiture  progress. 

•  The  large  number  of  nonpoint  sources  in  the  Great  Lakes  Basin  generally— and  individual  states 
specifically—requires  substantial  local  involvement  for  adequate  treatment.  Federal  assistance 
would  have  to  be  substantially  expanded  to  help  these  agencies  perform  site  inspections,  plan 
review  and/or  preparation  and  follow-up. 

In  sum,  the  Great  Lakes  states  support  in  concept  the  goals  of  CZARA,  but  question  both  the  substance 
and  administrative  requirements  associated  with  CNPCP  development  and  implementation.  Compliance 
will  be  difficult  at  best  and,  as  the  provisions  are  presently  written,  may  come  only  at  a  cost  to  established 
nonpoint  source  pollution  control  programs. 

In  your  letter  of  June  9,  you  invited  the  Great  Lakes  Commission  to  offer  suggestions  regarding  specific 
changes  that  could  be  made  to  the  CZRA  to  clarify  and  improve  the  effectiveness  of  programs  under  that 
act.  We  offer  seven  recommendations  that  might  be  addressed  via  legislative  amendment  or  adjustments 
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in  program  implementation.  Such  amendments/adjustments  should  provide  for  the  following: 

•  An  adequate,  long-term  and  reliable  federal  appropriation,  specifically  to  implement  CZARA 
and,  in  particular  CNPCP  development  and  administration. 

•  For  states  developing  a  Coastal  Zone  Management  Program,  a  30-month  time  period  and 
adequate  funding  to  develop  a  CNPCP,  following  approval  of  their  program. 

•  Enhanced  state  flexibility  in  the  development  and  application  of  management  measures,  whether 
they  be  technology-based  or  water  quality-based,  in  the  interest  of  building  upon  current  state 

pr '^rams. 

•  Following  consultation  with  the  states,  development  of  a  revised  timeline  for  program  submittal 
to  U.S.  EPA  and  NOAA.  Also,  the  three-year  requirement  for  setting  all  management  measures 
in  place  should  be  revised  to  at  least  five  years  to  allow  the  gradual  adoption  and  phasing  in  of 
measures,  with  monitoring  to  commence  thereafter. 

•  An  incentive  system,  through  federal  appropriations  (as  noted  above)  to  encourage  state 
compliance.  Provisions  should  be  eliminated  that  call  for  the  prospective  loss  of  Section  3 1 9 
CWA  funds  and  coastal  zone  funds  if  requirements  are  not  met. 

•  Clarification  of  the  relationship  of  CZARA  provisions  to  the  CWA 
before  the  CNPCP  development  and  implementation  process  proceeds  further. 

•  A  stronger  federal  consistency  requirement  to  ensure  that  FMHA,  HUD,  USDA,  FHA  and  other 
relevant  programs  adhere  to  state  plans  and  standard  specifications. 


CLOSEVG  STATEMENT 

The  eight  Great  Lakes  states  have  a  pronounced  interest  in  implementation  of  the  Coastal  Zone  Act 
Reauthorization  Amendments  of  1990.  Four  of  these  states  currently  have  approved  coastal  programs, 
and  three  states  are  actively  developing  programs.  All  applaud  the  intent  of  the  legislation  and  recognize 
the  current  and  prospective  benefits  of  the  federal-state  partnerships  it  fosters.  In  so  doing,  however,  the 
sates  collectively  share  concerns  about  overly-prescriptive  provisions,  unrealistic  timetables,  unfunded 
mandates  and  other  factors  that  compromise  state  flexibility  in  program  implementation.  We  urge  you  to 
strengthen  the  federal-state  partnership — and  the  coastal  program  itself — by  acting  upon  the 
recommendations  we  offer. 
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Themk  you  for  inviting  me  to  testify  today  concerning  the 
Coastal  Zone  Act  Reauthorization  Amendments  (CZARA)  of  1990. 
NRDC,  Coast  Alliance,  Sierra  Club  emd  Americem  Ocecins  Campaign 
are  all  active  supporters  of  CZARA.   We  worked  closely  with 
members  of  this  Committee  on  the  1990  reauthorization,  in 
particular  to  strengthen  the  federal  consistency  provision, 
create  the  section  309  enhemcement  grants  provision  and,  most 
importantly,  the  new  section  6217  Coastal  Nonpoint  Pollution 
Control  Program.  CZARA  constituted  the  first  real  strengthening 
of  the  CZMA  in  more  than  a  decade  and  created  an  ambitious  new 
agenda,  including  a  major  new  initiative  for  the  coastal  states 
focused  on  the  persistent  and  serious  problem  of  polluted  runoff 
into  coastal  waters . 

The  federal  consistency  provision  (section  307)  of  the  CZMA 
was  significantly  strengthened  in  1990  to  clarify  that  activities 
outside  the  coastal  zone,  as  well  as  within  the  coastal  zone, 
that  affect  land  or  water  uses  or  natural  resources  of  the 
coastal  zone  are  subject  to  the  federal  consistency  requirements. 
This  resolved  an  important  dispute  that  had  been  ongoing  for 
years  between  federal  agencies  —  particularly  the  Minerals 
Mcmagement  Service  --  and  coastal  states,  concerning  the 
applicability  of  consistency  requirements  to  offshore  oil  and  gas 
lease  sales  and  other  activities  carried  out  seaward  of  a  states 
coastal  zone.   We  strongly  support  the  clarification  and 
strengthening  of  this  provision  in  CZARA. 

CZARA  «et  out  a  very  ambitious  agenda  for  the  states  in  both 
section  309  and  in  section  6217.    Under  section  309,  states  are 
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to  make  improvements  to  their  CZM  programs  in  one  or  more  areas, 
depending  on  their  state's  particular  needs.   The  areas 
identified  for  improvement  include  wetlands  protection,  hazards 
reduction,  control  of  cumulative  and  secondary  impacts,  and 
improved  public  access.   Based  on  an  assessment  of  each  state's 
priority  needs  for  improvement  —  an  assessment  that  was  prepared 
by  OCRM  with  state  input  following  the  1990  reauthorization  — 
the  states  developed  multi-year  (3  to  5  year)  strategies  for 
addressing  one  or  more  of  the  enhancement  areas  and  for  making 
changes  to  their  CZM  programs.   The  coastal  states  are  still  in 
the  process  of  carrying  out  those  strategies,  most  of  which  are 
not  scheduled  for  completion  until  1996. 

With  respect  to  section  6217,  an  even  more  ambitious  agenda 
was  set,  one  requiring  state  CZM  and  water  quality  agencies  to 
work  together  to  achieve  improved  control  of  polluted  runoff  into 
coastal  waters.   This  innovative  and  challenging  program  required 
as  a  first  step  that  EPA  and  NOAA  work  together  to  create  for  the 
first  time  federal  guidance  that  would  define  state-of-the-art 
management  measures  and  practices  for  the  control  of  polluted 
runoff.   That  guidance  was  finalized  a  year  and  a  half  ago,  in 
January  1993,  after  the  issuance  of  a  draft  guidance  document  and 
an  opportunity  for  public  comment.   Since  the  issuance  of  the 
final  guidance,  coastal  states  have  been  reviewing  their  laws, 
regulations  eind  programs  relating  to  nonpoint  source  pollution 
control  to  determine  whether  or  not  they  have  existing 
authorities  to  implement  and  enforce  the  management  measures 
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specified  in  the  EPA/NOAA  guidcince,  or  alternative,  equally 
effective  measures,  and,  if  not,  determine  what  additional 
authority  they  need.  Based  on  their  preliminary  analyses, 
fourteen  or  fifteen  states  are  going  through  a  threshold  review 
process  this  year  with  NOAA  and  EPA  to  determine  whether  the  type 
of  program  they  propose  to  develop  appears  adequate  to  satisfy 
section  6217.   Additional  states  are  expected  to  go  through  the 
process  next  year.   As  with  section  309,  only  more  so,  it  is 
clear  that  much  more  work  remains  to  be  done  to  carry  out  the 
mandate  of  the  1990  amendments. 

Fulfillment  of  the  1990  CZARA  mandate  has  been  seriously 
hampered  by  low  funding  levels  for  the  CZM  program,  including 
section  6217.   For  example,  only  $2  million  was  appropriated  for 
section  6217  in  FY  1992,  $2  million  in  FY  1993  and  $4  million  is 
FY  1994,  as  compared  with  an  annual  authorization  level  of  $6 
million  in  FY  1992  and  $12  million  each  in  FY  1993  and  1994.   If 
the  promise  of  the  1990  amendments  is  to  be  realized,  as  we 
believe  it  should,  then  significantly  more  resources  need  to  be 
devoted  to  the  CZM  program  through  higher  appropriation  levels 
for  section  306  and  for  section  6217.   We  cannot  underscore  this 
point  enough.^ 

Because  much  work  still  remains  to  be  done  under  the  1990 
amendments,  it  is  too  early  to  judge  what  changes  should  be  made 


^  We  are  actively  seeking  to  increase  funding  for  this 
program  in  the  Clean  Water  Act  reauthorization  legislation  as  well 
-  through  higher  authorization  levels  for  section  319  and  for 
increased  flexibility  so  the  states  can  use  the  State  Revolving 
Fund  for  implementation  of  CZARA  and  other  nonpoint  programs . 
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in  the  CZMA  as  part  of  the  1995  reauthorization.   We  are  opposed 
to  rushing  a  authorization  bill  through  this  Committee  or  through 
either  House  this  year  and  urge  a  cautious  and  judicious  approach 
by  this  Committee.   We  will  have  a  much  better  sense  next  year, 
for  example,  after  the  completion  of  the  threshold  review 
process,  what  changes  may  be  needed  to  section  6217. 

Whenever  the  CZMA  is  reauthorized,  we  believe  it  should 
retain  a  strong  commitment  to  achieving  the  goals  set  out  by  the 
1990  reauthorization  with  respect  both  to  the  enhancement  and 
improvement  of  state  programs  under  section  309  and  the 
establishment  of  a  network  of  effective  state  nonpoint  pollution 
control  programs  around  this  nation's  marine  and  Great  Lakes' 
coasts.   The  goals  of  improved  wetlands  protection,  hazards 
management,  public  access,  control  of  cumulative  and  secondary 
impacts, and  improved  coastal  water  quality  remain  as  vital  and 
essential  today  as  they  did  in  1990,  perhaps  even  more  so.   With 
over  half  of  the  nation's  population  living  on  the  10  percent  of 
land  defined  as  "coastal"  and  most  of  the  future  growth  in  U.S. 
population  expected  in  coastal  areas,  there  is  an  ever- increasing 
need  for  coastal  programs  that  promote  and  achieve  such  goals. 
Specific  Comments  on  section  6217 

In  our  earlier  testimony  before  the  Oceanography 
Subcommittee  on  May  24  NRDC  outlined  why  this  section  of  CZARA  is 
so  crucial  and  the  key  aspects  of  the  program  that  make  it 
particularly  innovative  and  potentially  effective  in  controlling 
polluted  runoff  into  coastal  waters.   The  testimony  cited,  for 
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example,  the  following:   that  state  czm  and  water  quality- 
agencies  are  asked  to  work  cooperatively  to  solve  the  persistent 
problem  of  polluted  runoff,  that  states  must  be  able  to  require 
implementation  of  best  management  measures  on  the  ground  through 
enforceable  policies  and  mechanisms,  that  "best  available 
technologies"  are  to  be  used  for  nonpoint  source  pollution 
control  --an  approach  that  has  been  used  with  relative  success 
to  control  point  sources  of  pollution,  and  that  there  be  enhanced 
pollution  control  in  those  areas  with  water  pollution  problems  as 
well  as  effective  pollution  prevention  to  protect  currently  clean 
coastal  waters  from  degradation. 

What  I  would  like  to  address  today  are  suggestions  that  have 
been  made  concerning  possible  changes  to  section  6217.   There 
have  been  suggestions  made  that  there  should  be  changes  made  to 
the  process  for  determining  the  appropriate  boundary  for  section 
6217  programs  within  a  state;  that  greater  recognition  should  be 
given  to  voluntary  programs  for  the  control  of  nonpoint  source 
pollution;  that  the  penalty  provisions  are  too  draconian;  and 
that  the  timeframes  are  unrealistic  and/or  that  they  should  be 
coordinated  with  the  Clean  Water  Act  timeframes. 

As  we  said  above,  we  strongly  recommend  that  judgments  about 
the  nature  and  extent  of  the  changes  that  may  need  to  be  made  to 
section  6217  should  not  be  made  now,  but  closer  to  the  time  of 
reauthorization,  after  there  has  been  more  opportunity  for  states 
to  determine  what  additional  steps  they  must  take  to  develop 
approvable  programs  and  after  more  states  have  gone  through  the 
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threshold  review  process  with  NOAA  and  EPA.   At  that  point  it 
will  be  clearer,  for  example,  how  many  states  have  a  boundary 
dispute  with  EPA  and  NOAA  and  whether  those  disputes  need  a 
legislative  fix  or  can  be  worked  out  through  negotiations  between 
those  particular  states  and  the  federal  government. 

One  of  the  most  important  features  of  the  Coastal  Nonpoint 
Source  Pollution  Control  Program  is  the  requirement  that  states 
have  enforceable  policies  and  mechanisms  in  place  at  the  time  of 
program  approval  to  ensure  that  the  management  measures  to 
control  polluted  runoff  will  be  implemented  on  the  ground.   This 
aspect  of  the  program  distinguishes  section  6217  from  previous 
efforts,  such  as  section  319  of  the  Clean  Water  Act,  which  rely 
on  voluntary  programs  for  nonpoint  source  pollution  control. 
However,  it  was  largely  because  of  the  failure  of  these  other 
efforts  that  section  6217  was  enacted.   Consequently,  we  are  very 
troubled  by  the  suggestion  that  there  should  be  greater  reliance 
on  voluntary  programs  to  implement  section  6217. 

Already,  the  NOAA/EPA  guidance  under  section  6217  recognizes 
that  states  may  utilize  voluntary  approaches,  so  long  as  they 
have  the  legal  capability  in  place  at  the  time  of  program 
approval  to  step  in,  if  necessary,  after  the  voluntary  approach 
has  been  tried  and  take  action  against  those  who  fail  to 
implement  the  management  measures  voluntarily  (so-called  "bad 
actors.")   Thus  states  are  not  required  to  regulate  runoff 
through  regulatory  programs  exclusively.   They  are  required, 
however,  to  have  enforceable  policies  and  mechanisms  in  place  at 
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the  time  of  program  approval.   We  consider  this  an  absolutely 
critical  element  of  an  effective  coastal  runoff  control  program. 

We  are  supportive  of  making  section  6217  timeframes  tight, 
but  workable.   However,  we  are  opposed  to  tying  section  6217 
timeframes,  for  example,  to  new  Clean  Water  Act  timeframes  for 
nonpoint  source  pollution  control  that  may  be  established  as  part 
of  the  reauthorization  of  that  law.   First  of  all,  no  one  knows 
what  those  timeframes  will  be  or  when  that  reauthorization  will 
occur.   More  importantly',  since  the  section  6217  program  got 
started  several  years  ago,  there  is  no  reason  its  implementation 
should  be  delayed  and  its  protections  for  coastal  waters  deferred 
until  nonpoint  source  control  programs  outside  the  section  6217 
management  area  are  revised.   Finally,  with  over  half  of  the 
nation's  population  living  in  coastal  communities  and  with  the 
effects  of  coastal  pollution  of  particular  concern  because  of 
beach  closings,  closed  shellfish  beds  and  declining  fish  stocks, 
the  need  for  prompt  and  effective  implementation  of  a  nonpoint 
program  to  protect  coastal  waters  is  especially  important. 

Concerns  have  been  raised  about  the  penalty  provision  of 
section  6217--  which  reduces  a  state's  funding  under  section  306 
of  the  CZMA  and  section  319  of  the  Clean  Water  Act  (starting  in 
FY  1996)  if  a  state  fails  to  develop  and  submit  an  approvable 
section  6217  program.  While  not  popular  with  states,  this 
provision  does  provide  an  important  motivation  for  state  CZM  and 
water  quality  agencies  to  work  on  developing  approvable  state 
coastal  nonpoint  source  control  programs.   Moreover,  this  is  a 
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much  more  modest  penalty  than  the  one  originally  considered  by 
this  Committee  in  1990:  that  states  would  lose  approval  of  their 
entire  306  program  and  their  eligibility  for  federal  funding  if 
they  failed  to  develop  an  effective  coastal  runoff  control 
program. 

However,  we  do  believe  that  the  Act  can  and  should  do  more 
to  provide  more  financial  incentives  to  reward  states  that 
develop  and  implement  effective  runoff  control  programs  --  by 
substantially  increasing' the  funding  available  to  states  with 
approved  section  6217  programs  over  what  they  currently  receive 
under  section  306  and  section  319.   This  would  reward  states  that 
do  a  good  job  and  provide  states  with  a  greater  incentive  to 
adopt  effective  programs. 

There  is  another  important  way  in  which  the  goals  of  section 
6217  could  be  furthered  through  the  reauthorization.   This  would 
be  by  requiring  federal  agencies  to  conform  to  the  management 
measures  guidance  in  the  conduct  of  their  own  activities.   This 
would  be  more  direct  than  requiring  such  compliance  through  the 
federal  consistency  requirement  and  would  buttress  and  complement 
the  efforts  of  states  to  control  polluted  runoff. 

Ultimately,  we  want  to  ensure  that  section  6217  makes  a 
difference  on  the  ground.   With  the  right  complement  of  resources 
and  flexible  but  effective  control  measures,  we  think  this 
program  can  go  a  long  way  to  protecting  our  nation's  coastal, 
waters  and  the  people  who  depend  on  them. 

Thank  you  for  this  opportunity  to  testify.   I  look  forward 
to  any  questions  that  you  may  have. 
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BACX6R0DND  MEMORANDUM 

TO:       Members,  Subconunittee  on  Oceanography,  Gulf  of  Mexico,  and 
the  Outer  Continental  Shelf 

Members,  Subcommittee  on  Environment  and  Natural  Resources 

FROM:     Subcommittee  Staff 

SUBJECT:  Implementation  of  the  Coastal  Zone  Act  Reauthorization 
Amendments  of  1990 


On  Tuesday,  June  28,  1994,  at  2:00  PM  in  1334  Longworth  House 
Office  Building,  the  Subcommittee  on  Oceanography,  Gulf  of  Mexico, 
and  the  Outer  Continental  Shelf  and  the  Subcommittee  on  Environment 
and  Natural  Resources  will  meet  to  receive  testimony  on 
implementation  of  the  Coastal  Zone  Act  Reauthorization  Amendments 
(CZARA)  of  1990.  Witnesses  will  include  representatives  of  the 
National  Oceanic  and  Atmospheric  Administration  (NOAA) ,  the  U.S. 
Environmental  Protection  Agency  (EPA) ,  the  Minerals  Management 
Service,  the  coastal  states,  industry,  and  the  environmental 
community. 


BACKGROUND 


Coastal  Zone  Management  Act 

The  Coastal  Zone  Management  Act  (CZMA)  (P.L.  92-583)  was 
enacted  by  Congress  in  1972  to  create  a  voluntary  national  program 
for  states  to  manage  their  coastal  land  and  water  resources.  The 
Act  provides  federal  direction,  oversight,  and  funding  for  a 
network  of  federally-approved  state  coastal  zone  management  (CZM) 
programs.  The  CZMA  is  administered  by  NOAA's  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM) . 
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As  directed  by  the  CZMA,  OCRM  administers  funds  and  provides 
policy  guidance  and  technical  assistance  to  states  and  territories 
to  help  them  establish  and  administer  CZM  programs.  OCRM  is 
responsible  for  providing  oversight  of  these  CZM  programs  to  ensure 
that  states  and  territories  comply  with  the  objectives  of  the  Act. 

The  CZMA's  guidelines  mandate  that  state  CZM  programs  address 
the  following  national  objectives: 

1)  Protection  of  natural  resources 

2)  Management  of  coastal  development  to  protect  life  and 
property  from  coastal  hazards 

3)  Priority  consideration  for  coastal  dependent  uses  and 
energy  facility  siting 

4)  Public  access  to  shorefronts 

5)  Assistance  in  redevelopment  of  urban  waterfronts  and  ports 

6)  Coordination  and  simplification  of  administrative 
procedures  to  ensure  expedited  governmental  decision- 
making for  coastal  resource  management 

7)  Consultation  and  coordination  with  federal  agencies 

8)  Public  participation  in  coastal  resource  management 
decision-making 

9)  Comprehensive  planning,  conservation,  and  management  of 
living  marine  resources 

10)  Development  of  plans  for  addressing  the  adverse  effects  on 
the  coastal  zone  of  land  subsidence  and  sea  level  rise 

Currently,  24  coastal  states  and  five  island  territories  have 
federally-approved  CZM  programs  (see  Attachment  A) .  Six  eligible 
states  (Georgia,  Illinois,  Indiana,  Minnesota,  Ohio,  and  Texas)  and 
the  Pacific  Trust  Territory  of  Palau  do  not  have  federally-approved 
programs.  Each  of  the  six  states  participated  in  the  program 
development  process  in  the  197  0s  but  subsequently  withdrew  for 
various  reasons,  including  a  lack  of  local  support  for  the  program 
and  a  lack  of  state  authorities  to  meet  federal  approval. 
Presently,  each  of  the  six  eligible  states,  with  the  exception  of 
Illinois,  is  either  developing  or  considering  development  of  CZM 
programs.  Texas  and  Ohio  are  closest  to  completing  program 
development  and  are  expected  to  submit  CZM  programs  for  federal 
approval  within  the  next  year. 

The  Coastal  Zone  Act  Reauthorization  Amendments  of  1990 

In  1990,  Congress  strengthened  and  modernized  the  CZMA  to 
address  several  emerging  coastal  issues.  The  Coastal  Zone  Act 
Reauthorization  Amendments  (CZARA)  of  1990,  which  were  included  in 
the  Omnibus  Budget  Reconciliation  Act  of  1990  reauthorized  the 
coastal  zone  management  for  five  years.  In  addition  to 
establishing  a  coastal  nonpoint  source  pollution  program,  CZARA 
modified  or  established  various  grant  programs,  revised  federal 
consistency  requirements,  repealed  loan  authority  for  coastal 
energy  impact  assistance,  modified  CZM  program  review  procedures. 
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added  federal  technical  assistance  requirements,  modified  the 
National  Estuarine  Research  Reserve  program,  authorized  NOAA  to 
make  annual  achievement  awards,  doubled  authorization  levels  for 
the  CZM  program,  and  clarified  the  seaward  coastal  zone  bbundary. 
Four  of  the  primary  programs  established  or  affected  by  CZARA  are 
outlined  below. 

Management  Program  Development  Grants  (Section  3  05) 

Under  section  305  of  the  original  CZMA,  states  were  provided 
grants  to  develop  coastal  zone  management  programs.  However, 
funding  for  the  original  program  development  grants  expired  in 
1979.  As  mentioned  previously,  six  eligible  coastal  states  and  the 
Pacific  Trust  Territory  of  Palau  currently  do  not  have  federally- 
approved  CZM  programs.  CZARA  reinstated  section  3  05  program 
development  grants  to  assist  these  non-participating  coastal  states 
in  developing  CZM  programs.  In  1993,  five  of  these  states  (Texas, 
Georgia,  Minnesota,  Ohio,  and  Indiana)  expressed  renewed  interest 
in  developing  CZM  programs. 

States  receiving  section  3  05  funds  are  required  to  provide 
matching  funds,  according  to  a  four-to-one  ratio  of 
federal-to-state  contributions.  Under  CZARA,  section  305  grants 
cannot  exceed  $200,000  in  any  fiscal  year,  and  coastal  states 
cannot  receive  more  than  two  section  305  grants.  Funds  for  section 
305  grants  are  derived  from  the  Coastal  Zone  Management  Fund, 
established  by  CZARA  under  section  3  08  of  the  Act.  The  CZM  Fund 
consists  of  state  repayments  of  loans  made  in  the  1970s  and  1980s 
under  the  Coastal  Energy  Impact  Program  (CEIP)  to  help  coastal 
states  offset  impacts  from  the  development  of  offshore  energy 
resources.  Loan  authority  for  the  CEIP  was  repealed  by  CZARA. 
Refer  to  Attachment  A  for  a  breakdown  of  funds  provided  to  the 
states  in  fiscal  years  1992  and  1993  under  section  305. 

There  have  been  proposals  to  extend  section  305  funding 
authority  to  provide  those  coastal  states  in  the  latter  stages  of 
program  development  sufficient  time  to  create  an  approvable 
program.  This  issue  is  of  particular  importance  to  Texas  and  Ohio, 
the  two  states  closest  to  completing  development  of  CZM  programs. 

Federal  Consistency  Requirements 

Section  307  of  the  original  CZMA  requires  that  all  federal 
activities  be  consistent  with  a  state's  federally-approved  CZM 
program.  This  includes  private  activities  requiring  federal 
permits  and  licenses  and  federal  financial  assistance  to  states  and 
local  governments.  Although  section  307  has  ensured  compliance 
with  state  CZM  programs  and  served  as  the  basis  for  resolving 
certain  conflicts  between  federal  agencies  and  states,  there  has 
been  some  controversy  in  its  application.  Congress  attempted  to 
clarify  the  scope  of  section  307  with  CZARA. 
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CZARA  specifically  overturned  the  Supreme  Court's  decision  in 
Secretary  of  the  Interior  v.  California.  464  U.S.  312  (1984),  which 
held  that  outer  continental  shelf  oil  and  gas  lease  sales  were  not 
subject  to  the  requirements  of  CZMA  consistency  review  provisions. 
CZARA  clarified  that  all  federal  activities,  whether  within  or 
outside  of  the  coastal  zone,  are  subject  to  the  federal  consistency 
requirements  of  the  CZMA  if  they  reasonably  can  be  expected  to 
affect  any  land  or  water  use  or  natural  resource  of  a  state's 
coastal  zone.  CZARA  essentially  codified  NOAA's  existing 
regulations,  which  require  that  federal  consistency  requirements  be 
based  on  the  effect  of  a  federal  activity  on  coastal  uses  and 
resources,  rather  than  on  the  location  of  the  activity. 

Coastal  Zone  Enhancements  Grants  (section  3  09) 

CZARA  established  a  voluntary  Coastal  Zone  Enhancements 
Program  under  section  309  of  the  Act.  This  program  provides  states 
and  territories  the  opportunity  to  compete  for  additional  federal 
funds  to  strengthen  their  CZM  programs  in  the  following  areas: 

1)  Wetlands  protection  and  restoration 

2)  Increased  public  access  to  coastal  areas 

3)  Control  of  impacts  of  development  along  the  coast 

4)  Protection  from  coastal  hazards 

5)  Special  area  management  planning 

6)  Management  of  ocean  resources 

7)  Reduction  of  marine  debris  in  the  coastal  environment 

8)  Siting  of  energy  and  government  facilities  along  the  coast 

The  program  encourages  coastal  states  to  develop  new  and  innovative 
approaches  to  addressing  these  problems.  All  eligible  coastal 
states  and  territories  have  participated  in  the  program  by 
assessing  the  status  of  their  current  CZM  programs  in  each  of  the 
eight  areas  above  and  creating  strategies  for  action.  In  their 
assessments,  most  states  have  concentrated  on  four  of  the 
enhancement  objectives:  protecting  coastal  wetland  resources, 
managing  cumulative  and  secondary  impacts  of  coastal  growth, 
increasing  opportunities  for  public  access  to  the  shore,  and 
reducing  threats  to  life  and  property  from  natural  hazards.  NOAA 
has  evaluated  the  states'  assessments  and  awarded  3  09  grants  based 
on  these  evaluations.  Funding  for  section  309  grants  is  derived 
from  a  10  to  20  percent  set-aside  of  section  306  funds,  to  a 
maximum  of  $10  million.  No  state  match  is  required  for  section  309 
funds.  Refer  to  Attachment  A  for  a  breakdown  of  funds  provided  to 
the  states  in  fiscal  years  1992  and  1993  under  section  309. 

The  process  by  which  NOAA  has  awarded  coastal  zone  enhancement 
grants  has  been  somewhat  controversial  because  some  states  have 
disagreed  with  OCRM  on  which  coastal  areas  need  enhancement.  In 
addition,  four  of  the  27  state  assessments  submitted  in  fiscal  year 
1992  were  initially  disapproved  by  OCRM.  These  four  states 
subsequently  revised  their  assessments  and  received  approval  by 
OCRM  in  fiscal  year  1993. 
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Coastal  Nonpoint  Source  Pollution  Control  Program 

CZARA  created  a  Coastal  Nonpoint  Source  Pollution  Control 
Program,  requiring  states  with  existing  CZM  programs  to  develop 
plans  to  address  nonpoint  pollution  sources  that  significantly 
affect  coastal  waters.  The  Coastal  Nonpoint  Source  Pollution 
Control  Program,  found  at  section  6217  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  is  intended  to  update  and  expand  the 
state  nonpoint  source  management  programs  established  under  section 
319  of  the  Federal  Water  Pollution  Control  Act  (FWPCA) ,  as  that 
program  addresses  land  and  water  uses  affecting  coastal  areas.  It 
is  the  first  enforceable  federal  nonpoint  source  pollution  control 
program. 

Under  section  6217,  NOAA  and  EPA  assume  joint  responsibility 
for  administering  the  Program.  To  this  end,  NOAA  and  EPA  have 
published  two  guidance  documents,  one  on  nonpoint  source  pollution 
control  measures  and  the  second  on  program  development.  NOAA  and 
EPA  have  supplemented  these  two  documents  with  additional  policy 
guidance  as  states  have  raised  issues  on  nonpoint  source  program 
development.  In  addition,  the  two  federal  agencies  have  provided 
technical  assistance  to  the  states  as  they  develop  their  nonpoint 
programs,  including  conducting  several  workshops  during  1993  and 
publishing  a  public  education  brochure. 

State  CZM  and  water  quality  agencies  are  working  together  in 
the  development  and  implementation  of  the  programs.  Each  coastal 
state  must  submit  its  proposed  program  for  federal  approval  by  July 
1995.  States  which  fail  to  submit  an  approvable  program  by  July 
1995  will  be  denied  an  increasing  percentage  of  the  grants 
otherwise  available  to  the  state  under  section  306  of  the  CZMA  and 
section  319  of  the  FWPCA.  For  section  306  grants  under  the  CZMA, 
penalties  are  assessed  on  the  funds  awarded  for  the  current  fiscal 
year,  such  that  10  percent  is  withheld  in  FY  1996,  15  percent  is 
withheld  in  FY  1997,  20  percent  is  withheld  in  FY  1998,  and  30 
percent  is  withheld  in  FY  1999  and  each  year  thereafter.  For 
section  319  grants  under  the  FWPCA,  penalties  are  assessed  on  the 
funds  awarded  in  the  previous  fiscal  year,  such  that  10  percent  of 
the  FY  1995  grant  is  withheld  in  FY  1996,  15  percent  of  the  FY  1996 
grant  is  withheld  in  FY  1997,  20  percent  of  the  FY  1997  grant  is 
withheld  in  FY  1998,  and  30  percent  of  the  FY  1998  grant  is 
withheld  in  FY  1999.  For  each  year  thereafter,  30  percent  of 
the  grant  awarded  in  the  preceding  fiscal  year  is  withheld. 

Section  6217  authorizes  NOAA  to  provide  grants  to  states  to 
assist  them  in  developing  their  nonpoint  source  programs.  The 
amount  of  these  grants  must  not  exceed  50  percent  of  the  total  cost 
to  the  state  of  developing  the  program.  For  FY  1995,  $12  million 
is  authorized  for  the  section  6217  program.  The  FY  1995 
Administration  budget  request  is  $4  million,  the  same  as  the  FY 
1994  appropriation.  The  recently-approved  House  appropriations 
bill  for  NOAA  (H.R.  4603)  provides  $5  million.  Refer  to  Attachment 
A  for  a  breakdown  of  funds  provided  to  the  states  in  fiscal  years 
1992  and  1993  under  section  6217. 
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6 
ISSUES 

1)  Should  section  305  funding  be  extended  to  allow  those  states  in 
the  latter  stages  of  CZM  program  development  additional  time  to 
develop  approvable  programs? 

2)  Was  CZARA  effective  in  clarifying  the  scope  of  the  federal 
consistency  provisions? 

3)  Has  the  section  309  Coastal  Zone  Enhancements  Program  enabled 
states  to  strengthen  their  CZM  programs  and  develop  new  and 
innovative  approaches  to  addressing  wetlands  protection,  coastal 
hazards,  marine  debris,  coastal  development,  and  other  issues 
affecting  coastal  areas? 

4)  Should  section  6217  time  frames  be  extended  to  allow  states 
additional  time  in  developing  coastal  nonpoint  source  pollution 
control  programs? 

5)  Should  the  section  6217  penalty  regime  be  modified? 

6)  What  steps,  if  any,  should  be  taken  to  provide  for  more 
effective  coordination  of  the  nonpoint  source  programs  under 
section  319  of  the  FWPCA  and  section  6217  of  the  CZMA? 
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Attachment  A 


ITKMIZATION  OF  ALLOCATION  OF  FUNDS 

Hreakdown  of  Areas  in  Which  Funds  Were  Expended 
(in  thousands  of  dollars) 

Slate 

Section 

306 
Program 
AdministrRlion 

.W9 

Program 

Enhancement 

6217 
Coastal  Nnnpoint 
Program 

J/5 
NERRS 

305 

Program 

Development 

1992        1993 

1992        1993 

1992        1993 

1992 

1993 

1992       1993 

Alabama 

589         587 

73          53 

45           45 

223 

209 

Alaska 

2014       2015 

401          342 

100          100 

Ainrncnii  Samoa 

M(<         501 

186         65 

42            42 

California 

2014        2015 

463         475 

100          100 

383 

486 

Connecticut 

746         727 

230          236 

50            50 

IJclaware 

568          567 

\M          264 

45            45 

100 

no 

Florida 

2014        2014 

274          273 

100          100 

425 

544 

Georgia 

210 

160 

135         200 

Guam 

480         501 

43            43 

42            42 

Hawaii 

710          707 

80            80 

50            50 

108 

90 

Indiana 

166 

Louisiana 

2014        2015 

115          100 

100         47 

Maine 

1546        1555 

172          272 

79            79 

33 

125 

Maryland 

2(K)9        2004 

182          226 

100          100 

175 

213 

Massachusetts 

1.154        1520 

.148          254 

82            82 

160 

250 

Michigan 

2014        2015 

274 

100          100 

MimicstJla 

294 

Mississippi 

5.16          5.15 

150 

43            43 

New  Hampshire 

499          501 

97            57 

43            41 

399 

279 

New  Jciscy 

2014        2015 

228         228 

KKI          100 

New  York 

2014        2015 

441          413 

100          100 

117 

160 

Niiilh  Carolina 

1499        1491 

1 1 7          147 

75            75 

190 

109 

Northern  Marianas 

988 

42 

86 

Ohio 

135 

94 

127 

Oregon 

844         821 

277          188 

53           53 

168 

109 

Pennsylvania 

726         723 

198          98 

50           50 

Puerto  Rico 

1072        1011 

107 

54           54 

90 

90 

Rhoilc  Island 

600          595 

154          145 

46            46 

310 

199 

Soutli  Carolina 

1327        1322 

394          379 

67            67 

133 

226 

Texas 

200         200 

Virginia 

1916        1964 

313          228 

100          100 

195 

110 

Virgin  Islands 

489         5(M 

126          118 

42            42 

408 

Washington 

1949        1950 

400          12 1 

99            99 

Wisconsin 

806          780 

6,S 

51            51 

From:  NOAA's  "1992-1993  Biennial  Report  to  Congress  on  the  Atiministration 
of  the  Coastal  Zone  Management  Act,"  Volume  II,  April  1994,  p.  233 
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UNITED  STATES  DEPARTMENT  DF  COMMERCE 
Office  of  the  Under  Secretery  for 
Oceans  and  Atmosphere 

Washingcon.  D.C.  20230 


m   I  0  1994 


The  Honorable  Solomon  P.  Ortiz 
Chairman,  Subcommittee  on  Oceanography, 

Gulf  of  Mexico,  and  the  Outer 

Continental  Shelf 
Committee  on  Merchant  Marine 

and  Fisheries 
House  of  Representatives 
Washington,  D.C.   20515-6234 

Dear  Mr.  Chairman: 

Enclosed  are  the  National  Oceanic  and  Atmospheric 
Administration's  responses  to  questions  received  from  the 
Subcommittee  as  a  follow-up  to  its  June  28,  1994,  joint  hearing 
concerning  reauthorization  of  the  Coastal  Zone  Management  Act. 

Please  do  not  hesitate  to  call  on  me  should  you  require 
additional  information. 

Sincerely, 


Sally  Y 


Director 
Congressional  Affairs 


Enclosure 

cc:   Congressman  Gerry  E.  Studds 


■^HP" 
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FOLLOW-UP  QUESTIONS  FOR  JEFFREY  BENOIT 

BEFORE  THE  SUBCOMMITTEE  ON  OCEANOGRAPHY,  GULF  OF 

MEXICO,  AND  THE  OUTER  CONTINENTAL  SHELF 

AND 

THE  SUBCOMMITTEE  ON  ENVIRONMENT  AND  NATURAL  RESOURCES 

COMMITTEE  ON  MERCHANT  MARINE  AND  FISHERIES 

U.S.  HOUSE  OF  REPRESENTATIVES 

JUNE  28,  1994 


Oueations  from  the  Siibcommittee  on  Oceanography.  Gulf  of  Mexico, 
and  the  Outer  Continental  Shelf 

1.)   You  note  in  your  testimony  that  NOAA  is  working  to  revise 
the  federal  consistency  regulations.   On  what  areas  is  the  Agency 
focusing  during  this  revision  process? 

NOAA  will  be  codifying  the  changes  made  to  the  CZMA  from  the  1990 
Coastal  Zone  Act  Reauthorization  Amendments  (CZARA) .   The  revised 
regulations  will  also  clarify  various  aspects  of  the  regulations 
that  have  been  addressed  through  NOAA  interpretation  over  the 
years,  such  as:   unlisted  activities,-  reviewing  activities 
outside  the  coastal  zone,-  and  when  consistency  reviews  start  and 
end. 


2.)   You  note  that  there  has  been  100  percent  state  participation 
in  the  section  309  Coastal  Zone  Enhancements  Program.   However, 
in  NOAA's  1992-1993  Biennial  Report  to  Congress  on  the 
administration  of  the  CZMA,  the  Agency  notes  that  four  state 
assessments  initially  were  disapproved.   Why  were  these  four 
proposals  rejected,  and  did  this  rejection  cause  resentment  among 
the  four  involved? 

Pursuant  to  guidance  issued  by  NOAA's  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM)  on  May  10,  1991,  the  purpose  of  the 
section  309  Assessment  was  to  determine  whether  coastal  programs 
address  each  of  the  eight  enhancement  areas,  and  to  provide  the 
factual  basis  for  OCRM,  in  consultation  with  the  states,  to 
determine  the  priority  needs  for  improvement  of  state  coastal 
management  programs.   OCRM  advised  states  that  Assessments  would 
be  approved  or  not  approved  based  on  the  following  criteria: 
submission  of  the  Assessment  by  January  17,  1992;  compliance  with 
the  substantive  criteria  delineated  in  OCRM's  guidance;  and 
adequate  response  to  OCRM  and  public  comments.   The  substantive 
criteria  for  determining  the  approvability  of  Assessments 
included  the  requirements  that  the  Assessment  contain  complete 
and  accurate  descriptions  of  existing  state  programs,  analysis  of 
existing  state  program  elements,  including  their  effectiveness, 
and  description  of  both  resource  and  institutional  problems. 

In  the  case  of  the  four  state  Assessments  that  were  rejected 
(Mississippi,  Louisiana,  Wisconsin  and  Michigan)  the  Assessment's 
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level  of  analysis  regarding  program  effectiveness  and 
identification  of  program  needs  lacked  sufficient  detail  to 
determine  which  of  the  eight  enhancement  areas  should  be 
identified  as  a  priority  enhancement  area.   The  initial  rejection 
of  these  Assessments  did  cause  resentment  among  the  four  states 
involved.   OCRM,  however,  worked  directly  with  these  states  to 
correct  the  identified  deficiencies  in  each  Assessment  and  in  the 
following  year  these  states  submitted  revised  Assessments  which 
were  approved  by  OCRM. 

3.)   In  your  testimony,  you  imply  that  activities  which  enhance 
implementation  of  existing  elements  of  state  CZM  programs  should 
be  eligible  for  section  309  fiinding.   What  specific  type  of 
activities  do  you  envision  being  eligible  for  f\inding  under  such 
an  expanded  progreun? 

The  current  statutory  language  contained  in  section  309(b)  allows 
the  Secretary  to  make  grants  to  coastal  states  to  provide  funding 
for  development  and  submission  for  Federal  approval  of  program 
changes  that  support  attainment  of  one  or  more  coastal  zone 
enhancement  objectives.   Under  existing  OCRM  regulations  at  15 
CFR  932.3,  program  change  means  "routine  program  implementation" 
(RPI)  as  defined  in  15  CFR  923.84  and  "amendment"  as  defined  in 
15  CFR  923.80,  and  includes  the  following  types  of  activities: 

•  changes  to  a  state's  coastal  zone  boundary; 

•  new  or  revised  authorities  including  statutes,  regulations, 
enforceable  policies; 

•  new  or  revised  local  coastal  programs  and  implementing 
ordinances ; 

•  new  or  revised  coastal  land  acquisition,  management,  and 
restoration  programs  that  improve  a  state's  ability  to 
attain  one  or  more  of  the  coastal  zone  enhancement 
objectives;  and 

•  new  or  revised  Special  Area  Management  Plans  or  plans  for 
Areas  of  Particular  Concern  including  enforceable  policies 
and  other  necessary  implementing  mechanisms  or  criteria;  and 
new  or  revised  guidelines,  procedures,  and  policy  documents 
which  are  formally  adopted  by  a  state  and  provide  specific 
interpretations  of  enforceable  CZM  policies  to  applicants, 
local  governments,  and  other  agencies. 

The  experience  gained  by  OCRM  in  implementing  the  enhancement 
grants  program  has  indicated  that  the  current  restriction  to 
program  change  limits  the  range  of  potentially  effective  program 
improvements  available  to  coastal  states.   Existing  programs 
could  be  enhanced  without  the  need  for  either  an  RPI  or  a  program 
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amendment  --  e.g.,  through  improved  use  of  federal  consistency, 
improved  enforcement,  wetlands  restoration,  review  of  state 
management  efforts  to  identify  inefficiencies  and  opportunities 
for  better  management,  and  assistance  to  municipalities  to 
upgrade  local  ordinances  not  part  of  the  federally  approved 
program. 

Furthermore,  the  prohibition  on  the  use  of  section  309  funds  for 
implementation  may  impede  the  start-up  of  new  regulatory 
programs.   With  respect  to  the  utilization  of  section  309  funding 
for  implementation  activities,  permissible  activities  could 
include  one  or  more  of  the  following  categories: 

•  Inventories,  studies,  or  other  activities  demonstrated  to  be 
essential  to  effective  implementation  of  an  existing  or 
newly  adopted  management  program  in  one  of  the  enhancement 
areas  ,- 

•  Improved  enforcement/administration  of  existing  regulatory- 
programs  that  address  one  of  the  enhancement  areas,- 

•  Administrative  or  organizational  changes  that  improve  a 
state's  management  program;  and 

•  Educational  efforts,  data  collection  and  analysis  activities 
that  directly  support  program  implementation  or  development 
of  new  policies  to  address  emerging  coastal  management 
issues . 

OCRM,  in  consultation  with  the  states,  would  develop  criteria  for 
acceptable  and  unacceptable  activities.   However,  eligible 
activities  would  be  clearly  linked  to  goals  and  objectives 
identified  in  a  state's  Assessment  and  Strategy.   States  would 
need  to  demonstrate  to  OCRM  that  the  proposed  activity  would  lead 
to  a  significant  enhancement  to  the  existing  state  coastal 
management  program.   Additionally,  funding  for  implementation 
activities  would  be  limited  to  a  period  not  to  exceed  two  years. 

4.)   Did  CZARA's  changes  to  section  312  go  far  enough  toward 
ensuring  increased  compliance  with  federally-approved  CZM 
programs  and  increased  opportunities  for  public  participation  in 
the  reviews  of  state  CZH  programs  and  estuarine  research 
reserves? 

Yes.   OCRM  now  has  a  process  in  place  which  enables  us  to  work 
with  states  that  are  performing  below  an  acceptable  threshold. 
States  that  have  been  evaluated  and  found  to  have  serious 
deficiencies  recognize  that  these  issues  must  be  addressed  or 
they  face  the  consequences  of  decreased  funds  from  their  annual 
awards  or  ultimately  withdrawal  of  program  approval .   Changes  to 
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section  312  have  expanded  OCRM's  ability  to  bring  about 
improvements  in  program  implementation.   As  a  result  of  the 
CZARA,  OCRM  has  designed  benchmark  dates  by  which  states  must 
comply  with  recommendations  to  correct  each  deficiency.   With  a 
few  exceptions,  we  have  found  that  the  states  make  serious 
efforts  to  address  the  requirements  and  recommendations  contained 
in  OCRM's  findings. 

We  have  found  that  the  extended  45 -day  notice  requirement  for 
public  meetings  has  not  increased  attendance  at  public  meetings. 
OCRM  encourages  states  to  advertise  the  public  meeting  15  days  in 
advance  of  the  public  meeting,  but  it  is  not  a  requirement. 
Attendance  at  public  meetings  is  often  sporadic.   Strong 
attendance  usually  seems  to  result  from  networking  and  by  word  of 
mouth,  either  by  environmental  groups  or  other  interested  parties 
in  the  state  being  evaluated.   Written  public  comments  on  a 
state's  performance  during  the  review  period  tends  to  be  issue 
driven  --  e.g.,  a  person  expressing  concerns  about  a  specific 
permit  or  activity.   We  have  not  noticed  an  increase  in  comments 
as  a  result  of  the  CZARA. 

In  summary,  CZARA' s  changes  to  section  312  have  resulted  in 
improved  coastal  management  by  providing  OCRM  the  authority  to 
require  improvements  in  specific  problem  areas.   Evaluation, 
findings  can  be  more  flexible,  and  tailored  to  these  problem 
areas  without  concern  that  the  entire  program  is  at  risk.   While 
the  expanded  public  notice  requirements  alone  may  not  have 
resulted  in  significant  increases  in  public  participation,  it 
provides  an  opportunity  for  OCRM  and  the  states  to  broaden  public 
involvement . 

5.)   Roughly  how  many  of  the  coastal  states  will  have  to  secure 
additional  state  authorities  to  be  able  to  enforce  implementation 
of  the  nonpoint  source  pollution  control  progreun? 

In  order  to  give  early  feedback  to  states,  NOAA  and  EPA  have 
provided  for  threshold  reviews  of  proposed  approaches  to  meeting 
a  portion  or  all  of  the  requirements  of  the  coastal  nonpoint 
pollution  control  program.   Threshold  reviews  are  voluntary 
consultations  requested  by  states  and  may  include  a  review  of 
authorities  states  are  considering  to  ensure  implementation  of 
management  measures  for  each  of  the  nonpoint  source  categories  in 
the  6217(g)  guidance.   Having  completed  threshold  reviews  for 
nine  states  to  date,  it  appears  that  most  of  those  states  will 
either  need  additional  authorities  or  will  need  to  modify 
existing  authorities  in  order  to  fulfill  program  requirements. 

6.)   Does  it  appear  that  the  coastal  states  going  through  the 
6217  threshold  review  process  will  have  to  alter  the  course  of 
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development  o£  their  coastal  nonpoint  programs  in  any  significant 
manner  as  a  result  of  this  preliminary  review? 

Based  on  the  nine  threshold  reviews  discussed  under  question  #5, 
states  are  making  progress  in  developing  coastal  nonpoint 
programs  and  will  not  need  to  substantially  alter  course  in  their 
program  development  efforts.   Rather,  based  on  the  feedback 
provided  by  threshold  review,  states  will  likely  be  focusing  more 
attention  on  identified  gaps  in  existing  programs  and  developing 
strategies  to  address  them. 

7.)  In  your  opinion,  do  CZMA  provisions  regarding  designation  of 
the  coastal  zone  boundary  for  state  nonpoint  source  programs  need 
clarification? 

As  directed  by  section  6217(e)  of  the  statute,  NOAA  reviewed  each 
state's  existing  inland  coastal  zone  boundary  and  recommended  any 
change  to  that  boundary  needed  to  effectively  manage  land  and 
water  uses  to  protect  coastal  waters.   The  boundary 
recommendations  were  provided  to  states  in  March,  1993 .   In 
making  its  recommendation,  NOAA,  in  consultation  with  EPA, 
determined  for  each  state  the  geographic  area  encompassing  the 
land  and  water  uses  having  a  significant  impact  on  the  state's 
coastal  waters.   This  area,  referred  to  as  the  "6217  management 
area, "  represents  the  area  that  NOAA  and  EPA  believe  should  be 
included  in  the  state's  coastal  nonpoint  program. 

In  formulating  the  boundary  recommendations  for  states,  NOAA 
looked  at  nationally  available  data  on  a  number  of  nonpoint 
source  pollution  indicators.   This  included  information  such  as 
1990  census  data  on  coastal  populations  and  land  area,  acreage  of 
harvested  cropland,  soil  loss  from  cropland,  and  available 
nitrogen  from  animal  waste.   To  further  solicit  input  on  an 
approach  for  making  boundary  recommendations,  NOAA  and  EPA  also 
conducted  a  boundary  workshop  in  Washington,  DC  to  get  feedback 
from  selected  states.   Based  on  the  limited  availability  of  more 
detailed  nonpoint  source  data  that  was  comparable  from  state  to 
state  and  on  the  feedback  from  the  workshop,  NOAA,  in 
consultation  with  EPA,  determined  that  the  basic  recommendation 
of  coastal  watersheds  provided  a  logical  geographic  area  for 
managing  nonpoint  sources  of  pollution  that  impact  coastal 
waters . 

States  are  encouraged  to  undertake  their  own  analyses  of  their 
coastal  watersheds,  and  may  propose  an  alternative  6217 
management  area.   As  part  of  the  boundary  recommendation  for  each 
state,  NOAA  issued  draft  criteria  by  which  states  may  justify  an 
alternative  boundary.   NOAA  and  EPA  have  agreed  to  work  with 
states  as  part  of  the  threshold  review  and  program  development 
process  to  resolve  any  state-specific  boundary  issues. 
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Based  on  the  flexibility  already  provided  in  how  states  can 
respond  to  NOAA' s  recommendation  and  the  opportunity  for  public 
input  into  any  final  boundary  proposal  as  part  of  final  program 
submission,  NOAA  does  not  feel  that  clarification  of  the  CZMA 
provisions  regarding  designation  of  the  coastal  zone  boundary  is 
necessary. 

8.)   You  mention  in  your  testimony  that  one  area  requiring 
additional  attention  is  cultural  diversity.   What  type  of 
initiatives  would  you  suggest  to  support  the  involvement  and 
employment  of  diverse  groups  in  coastal  resource  management? 

Secretary  Brown  recently  announced  a  diversity  initiative. 
Tenets  of  this  initiative  that  are  especially  applicable  to  our 
efforts  to  involve  diverse  groups  in  coastal  resource  management 
include : 

•  Inclusion  -  diversity  at  all  levels  of  the  Department  of 
Commerce  is  a  priority. 

•  Opportunity  -  through  recruitment  and  promotion  at  all 
levels,  the  Department  will  create  and  broaden  opportunities 
for  an  increasingly  diverse  workforce. 

•  Comprehensiveness  -  diversity  will  be  taken  into 
consideration  in  every  aspect  of  the  business  of  the 
Department  of  Commerce . 

•  Management  -  managers  will  have  a  diversity  critical  element 
added  to  his/her  performance  plan. 

•  Evaluation  and  Communication  -  a  Diversity  Council  will  be 
established  within  the  Department  and  have  responsibility 
for  monitoring  the  implementation  of  diversity  policies  and 
programs,  evaluating  effectiveness  of  the  programs  and 
facilitating  communication  throughout  the  Department  about 
diversity  initiatives. 


SB. 
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UNITED  STATES  ENVIRONMENTAL  PROTECTION  AGENCY 
WASHINGTON,  D.C.      20460 


AUG  I  2  1994 

OFFICE  OF  CONGRESSIONAL 
AND  LEGISLATIVE  AFFAIRS 


The  Honorable  Solomon  P.  Ortiz 

Chairman 

Subcommittee  on  Oceanography,  Gulf  of  Mexico  and  Outer  Continental  Shelf 

Committee  on  Merchant  Marine  and  Fisheries 

United  States  House  of  Representatives 

Washington,  D.C.  20515 

Dear  Mr.  Chairman: 

Enclosed,  for  insertion  into  the  hearing  record,  are  the  responses  to 
questions  you  forwarded  to  Robert  H.  Wayland,  III,  Director,  Office  of  Wetlands, 
Oceans  and  Watersheds,  Environmental  Protection  Agency,  following  your  hearing 
on  June  28,  1994  concerning  implementation  of  the  Coastal  Zone  Act 
Reauthorization  Amendments  of  1990.    These  responses  were  prepared  by  EPA's 
the  Office  of  Water. 

I  hope  this  information  will  be  useful  to  you  and  members  of  the  Committee. 
Please  feel  free  to  contact  me  if  I  can  be  of  any  further  assistance. 

Sincerely, 

Thomas  C.  Roberts 

Director 

Legislative  Analysis  Division 


Enclosure 


Primed  on  Recycled  Pap- 
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QUESTIONS  FOR  ROBERT  WAYLAND,  III 

SUBMITTED  BY  CONGRESSMAN  SOLOMON  P.  ORTIZ 

FROM  THE  JUNE  28,  1994  HEARING 

ON  IMPLEMENTATION  OF  THE 

COASTAL  ZONE  REAUTHORIZATION  AMENDMENTS  OF  1990 

QUESTION  #1: 

Does  it  appear  that  the  coastal  States  going  through  the  6217  threshold 
review  process  will  have  to  alter  the  course  of  development  of  their  coastal 
nonpoint  source  programs  in  any  significant  manner  as  a  result  of  this  preliminary 
review? 


ANSWER  #1 : 

The  threshold  review  is  an  early  or  mid-course  step  in  the  process  of  a 
State's  development  of  its  coastal  nonpoint  source  control  program.    The  threshold 
review  process  is  entirely  voluntary;  it  is  conducted  only  if  the  State  requests  it.    It 
was  expressly  designed  as  part  of  an  ongoing  consultative  process  to  assist  States 
in  developing  their  program. 

The  purpose  of  threshold  review  is  to  discuss  and  review  the  State's 
approach  to  program  development  before  substantial  effort  is  expended.    NCAA, 
EPA,  and  States  agree  that  this  process  yields  several  benefits.    First,  a  threshold 
review  allows  the  State  coastal  management  agency,  nonpoint  source  agency, 
NCAA,  and  EPA  to  identify  gaps  in  authorities  and/or  information  needed  for  State 
program  approval  early  in  the  process  of  program  development.    Second,  it  helps 
the  States  focus  limited  time  and  resources  on  the  most  important  or  difficult 
program  elements.    Third,  a  threshold  review  will  make  the  annual  Section  6217 
grant  negotiation  process  more  efficient,  as  the  focus  areas  for  program 
development  will  be  identified.  Based  upon  the  ten  threshold  reviews  conducted  to 
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date,  NOAA  and  EPA  do  not  expect  that  the  coastal  States  will  have  to 
significantly  alter  the  course  of  developnnent  of  their  coastal  nonpoint  source 
programs  as  a  result  of  their  reviews. 
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QUESTION  #2 

Roughly  how  many  of  the  coastal  states  will  have  to  secure  additional  state 
authorities  to  be  able  to  enforce  implementation  of  the  nonpoint  source  pollution 
control  program? 

ANSWER  #2 

It  is  premature  at  this  point  to  predict  how  many  of  the  29  coastal  States 

and  Territories  will  have  to  secure  additional  State  authorities  to  enforce 

implementation  of  the  coastal  nonpoint  pollution  control  program.    Based  on  our 

discussions  with  States  to  date,  we  believe  that  many  of  the  States  already  have, 

in  place,  many  of  the  management  measures  and  enforceable  policies  that  will  be 

needed  to  implement  their  coastal  nonpoint  programs.    We  expect,  however,  that 

many  States  will  need  to  supplement  their  existing  authorities  to  fully  meet  the 

requirements  of  CZARA. 
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QUESTION  #3 

In  your  testimony,  you  state  that  EPA  is  committed  to  working  with 
Congress  to  harmonize  Clean  Water  Act  section  319  and  CZARA  section  6217 
requirements  to  avoid  duplication.   Would  you  explain  in  a  little  more  detail  exactly 
what  you  mean  by  this  statement  ~  that  is,  what  specific  steps  do  you  envision 
are  necessary  to  "harmonize"  these  two  programs? 

ANSWER  #3 

The  implementation  schedule  set  forth  in  the  CZARA  program 
implementation  guidance  calls  for  an  initial  three-year  time  frame  to  implement 
management  measures  consistent  with  those  contained  in  the  management 
measures  guidance  document,  followed  by  additional  time  for  implementing 
additional  measures  which  may  be  necessary  to  achieve  water  quality  objectives. 
Based  on  our  extensive  meetings  and  discussions  with  States  as  they  have  begun 
to  develop  their  coastal  nonpoint  programs,  we  have  recently  concluded  that  this 
schedule  is  overly  optimistic  and  should  be  adjusted. 

In  a  separate  analysis  of  proposed  time  frames  for  implementation  of  broader 
Section  319  programs  in  a  reauthorized  Clean  Water  Act,  we  concluded  that 
States  would  need  five  years  to  implement  the  basic  management  measures. 
Consistent  with  this  conclusion,  EPA  and  NOAA  now  agree  that,  under  CZARA,  for 
baseline  management  measures,  an  extension  of  the  implementation  deadline  to 
five  years  is  warranted. 

NOAA  and  EPA  are  open  to  considering  other  appropriate  changes  to  CZARA 
in  our  implementation  guidance.    As  new  issues  arise,  we  will  consider  the 
relationship  between  CZARA  Section  6217  and  CWA  Section  319  to  assure  that 
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these  two  programs  will  not  be  duplicative.    We  will  also  consider  whether  any 
identified  recommendations  for  program  changes  can  be  accomplished 
administratively  or  require  statutory  amendments. 
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QUESTION  #4 

In  your  opinion,  do  CZMA  provisions  regarding  designation  of  the  coastal 
zone  boundary  for  state  nonpoint  source  programs  need  clarification? 

ANSWER  #4 

As  directed  by  section  6217(e)  of  the  statute,  NOAA  reviewed  each  State's 
existing  coastal  zone  boundary  and  recommended  any  change  to  that  boundary 
needed  to  effectively  manage  land  and  water  uses  to  protect  coastal  waters.   The 
boundary  recommendations  were  provided  to  States  in  March  1992.    In  making  its 
recommendation,  NOAA,  in  consultation  with  EPA,  determined,  for  each  State,  the 
geographic  area  encompassing  the  land  and  water  uses  having  a  significant  impact 
on  the  State's  coastal  waters.    This  area,  referred  to  as  the  "6217  management 
area",  represents  the  area  that  should  be  included  in  the  State's  coastal  nonpoint 
program. 

States  are  encouraged  to  undertake  their  own  analyses  of  their  coastal 
watersheds,  and  may  propose  an  alternative  6217  management  area.   As  part  of 
the  boundary  recommendation  for  each  State,  NOAA  issued  draft  criteria  by  which 
States  may  justify  an  alternative  boundary.    NOAA  and  EPA  have  agreed  to  work 
with  States  as  part  of  final  program  development  and  threshold  review  process  to 
resolve  any  State-specific  boundary  issues.    There  is  flexibility  both  in  how  States 
can  respond  to  NOAA's  recommendation  and  the  opportunity  for  public  input  into 
any  final  boundary  proposal  as  part  of  final  program  submission.    Based  on  the 
flexibility  provided  in  these  provisions,  EPA  does  not  feel  that  clarification  of  the 
CZMA  provisions  regarding  designation  of  the  coastal  zone  boundary  is  necessary. 
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United  States  Department  of  the  Interior 

MINERALS  MANAGEMENT  SERVICE 
Washington,  DC  20240 

AUG     8  199A  . 


Honorable  Gerry  Studds,  Chairman 
Committee  on  Merchant  Marine  and  Fisheries 
House  of  Representatives 
Washington,  D.C.   20515 

Dear  Mr.  Chairman: 

We  are  pleased  to  enclose  responses  to  questions  submitted  to  the 
Minerals  Management  Service  as  followup  to  the  June  28,  1994, 
hearing  on  reauthorization  of  the  Coastal  Zone  Management  Act. 

Thank  you  for  the  opportunity  to  provide  this  material  to  the 
Committee.  If  you  have  any  further  questions  or  need  additional 
information,  please  let  us  know. 


Enclosure 


Honorable  Jack  Fields 
Honorable  Solomon  Ortiz 
Honorable  Curt  Weldon 
Honorable  Jim  Saxton 
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Question:   Has  the  Department  of  Commerce  been  administratively  effective  and  timely 
in  rendering  consistency  reviews  and  decisions? 


Answer:  Regulations  at  15  CFR  930.130  state  that  the  Secretary  of  Commerce  "shall 
make  all  reasonable  efforts  to  complete  consideration  of  an  appeal  within  90  days  from 
the  date  of  public  notice."   Generally,  however,  consistency  appeals  of  Outer  Continental 
Shelf  (OCS)  Plans  have  taken  longer  than  the  timeframe  outlined  in  NOAA  regulations. 

We  are  aware  that  appeals  involving  OCS  Plans  are  complicated  in  that  they  require  the 
Department  of  Commerce  (DOC)  to  analyze  complex  issues  and  weigh  conflicting 
information.   Additionally,  States  and  companies  involved  in  OCS  appeals  often  request 
deadline  extensions  for  filing  l-riefs  and  providing  additional  information-adding  tim^  to 
the  DOC  decisionmaking  process. 

While,  on  the  one  hand,  timely  appeal  decisions  are  desireable,  the  caliber  of  those 
decisions  should  not  be  compromised  in  an  effort  to  render  a  speedy  decision.  However, 
the  Committee  may  wish  to  consider  how  best  to  streamline  the  appeals  process  without 
compromising  the  current  quality  of  OCS  appeals. 
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Question:   Have  there  been  any  instances  when  MMS  and  a  state 
agreed  to  a  modified  time  schedule  for  submitting  a  consistency 
determination,  and  if  so,  what  type  of  circumstances  warrant 
modification? 


Answer:   The  Coastal  Zone  Act  Reauthorization  Amendments  of  1990 
were  passed  by  Congress  during  the  later  part  of  the  preparation 
for  a  March  1991  Central  Gulf  of  Mexico  Sale  (Sale  131) .   The 
Department  and  the  affected  Gulf  States  (Louisiana,  Alabama, 
Mississippi)  mutually  agreed  to  a  30-day  review  period  for  the 
States'  to  agree/disagree  with  the  consistency  determinations. 
This  allowed  the  sale  to  proceed  in  March  1991. 

Likewise,  shortly  after  the  the  CZARA  of  1990  passed,  MMS  agreed 
to  several  short  extensions  at  the  request  of  the  State  of  Alaska 
during  their  review  of  the  consistency  determination  for  a 
Chukchi  Sea  Sale  (Sale  126)  which  took  place  in  August  1991. 

MMS  is  currently  working  with  the  State  of  Alaska  on  a  Memorandum 
of  Understanding  to  facilitate  the  time  the  State  needs  for  its 
review  of  consistency  determinations  for  offshore  lease  sales. 
NOAA  has  been  participating  in  this  effort  with  MMS  and  the  State 
of  Alaska,  as  well  as  local  government  entities  in  the  State. 

NOAA  regulations  provide  for  flexiblity  in  the  time  periods  for 
States'  review  of  consistency  determinations  as  long  as  the  time 
periods  are  mutually  agreeable  to  both  parties.   We  think  that 
this  flexibility  has  worked  well  and  will  continue  to  work  well 
in  the  future. 
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Question:   Did  CZARA  have  any  effect  on  the  public  acceptance  or 
approval  of  OCS  lease  sales? 

Answer:   We  cannot  say  whether  CZARA  has  affected  public 
acceptance  of  offshore  lease  sales.   Since  the  CZARA  was  passed, 
OCS  lease  sales  have  been  held  off  the  States  of  Alaska,  and  in 
the  Central  and  Western  Gulf  of  Mexico  off  the  States  of 
Louisiana,  Alabama,  Mississippi,  and  Texas.   In  the  past,  these 
States  generally  have  supported  offshore  oil  and  gas  lease 
offerings.   We  can  say  that  since  the  consistency  determination 
process  provides  an  additional  opportunity  for  public 
participation  before  a  lease  sale  occurs,  it  provides  an 
effective  mechanism  for  mutually  resolving  issues  of  concern. 
T'lis  benefits  both  States  and  the  Federa?.  Government. 
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Chevron 

^^^  The  Chevron  Companies 

^^2  l''01  Eye  Street,  N.W.,  Suite  1200,  Washington,  DC  20005 

^B^P  Phone  12021  408  5800  •  Fax  12021  408-5B45 


August  5,  1994 


The  Honorable  Solomon  P.  Ortiz 

Chairman 

Subcommittee  on  Oceanography 

Gulf  of  Mexico,  and  the 

Outer  Continental  Shelf 

House  Merchant  Marine  and  Fisheries  Committee 

575  Ford  House  Office  Building 

Washington,  DC    20515-6230 

Hearing  -  June  28,  1994 
Coastal  Zone  Act  Reauthorization 
Amendments  1990 
Follow-up  Questions 

Dear  Chairman  Ortiz: 

In  your  letter  dated  June  29,  1994,  you  have  asked  that  we  respond  to  certain  questions  by 
August  5,  1994,  as  follow  up  to  the  June  28th  hearing.   Attached  are  the  questions  along  with 
the  responses. 

Thank  you  for  the  opportunity  to  participate  in  this  process.  If  there  are  any  questions  about 
the  testimony  or  these  questions,  please  call  me  at  the  above  number  or  David  Duplantier  at 
(504)  592-6410. 
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OTIRSTTON  NO.  1 

WHAT  PERCENTAGE  OF  CONSISTENCY  DETERMINATIONS  ARE  APPEALED 
TO  THE  DEPARTMENT  OF  COMMERCE? 


ANSWER 

We  do  not  know  how  many  consistency  determinations  there  are  or  the  number  appealed  to 
the  Department  of  Commerce.  As  stated  in  my  testimony,  our  industry  is  concerned  with  the 
time  it  takes  to  process  an  appeal  of  a  consistency  determination  that  is  objected  to  by  a  state 
or  federal  agency. 


QUESTION  NO.  2 

WHEN  A  COASTAL  STATE  OBJECTS  TO  AN  OCS  LESSEE  CONSISTENCY 
CERTIFICATION,  TO  WHAT  EXTENT  ARE  OIL  AND  GAS  COMPANIES  ABLE  TO 
IMPLEMENT  THE  ADVICE  OF  THE  STATE  REGARDING  ACTIONS  THAT 
WOULD  ALLOW  A  FINDING  OF  CONSISTENCY? 


ANSWER 

Often  we  are  able  to  implement  conditions  recommended  by  a  state  to  receive  a  favorable 
consistency  determination.   It  is  when  the  state's  condition  is  impossible  to  meet  or  causes 
extraordinary  expense,  safety  or  environmental  concerns  that  outweigh  implementation  of  the 
state's  advice  that  we  must  move  forward  under  the  appeal  process. 


QUESTION  NO.  3 

IN  YOUR  TESTIMONY,  YOU  NOTE  THAT  RECENT  APPEALS  OF  DENIALS  OF 
CONSISTENCY  HAVE  TAKEN  ANYWHERE  FROM  TWO  TO  FOUR  YEARS 
BEFORE  THE  DEPARTMENT  OF  COMMERCE  ISSUES  A  FINAL  DECISION  ON 
THE  APPEAL.    ROUGHLY  WHAT  PERCENTAGE  OF  THE  TOTAL  NUMBER  OF 
CONSISTENCY  APPEALS  REQUIRE  THIS  AMOUNT  OF  TIME  BEFORE  A 
DECISION  IS  REACHED? 


-  1  - 
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ANSWER 

We  do  not  have  information  on  all  consistency  appeals,  but  if  you  were  to  consider  oil  and 
gas  drilling  permits  on  the  OCS  that  were  objected  to  on  consistency  grounds,  you  would  find 
that  it  has  taken  an  inordinate  amount  of  time  to  decide  the  appeals.   Listed  below  are  the  12 
most  recent  appeals  of  consistency  determinations  for  oil  and  gas  drilling  permits,  die  date  the 
appeal  was  noticed  and  when  a  decision  was  issued.   If  these  were  averaged,  the  average 
would  show  that  it  takes  nearly  two  years  to  process  an  appeal  from  the  date  the  appellant 
notices  the  appeal  to  the  time  a  decision  is  issued.   The  below  listed  appeals  show  that  it 
takes  significantiy  longer  to  process  appeals  today  than  it  did  10  years  ago. 


Appellant 

Notice  of 

Appeal 

Decision 
Date 

Duration 

On  months) 

Mobil 

4/29/92 

Undecided 

27 

(Florida  Panhandle) 
Chevron 

3/27/91 

1/8/93 

21 

(Florida  Panhandle) 
Mobil 

12/3/90 

Undecided 

43 

(North  Carolina  -  FOE) 
Mobil 

7/27/90 

Undecided 

48 

(Nortii  Carolina  -  NPDES) 
Mobil 

1/12/89 

1/7/93 

48 

(Soutiiwest  Florida) 
Chevron 

7/1/88 

10/29/90 

28 

(California) 
Amoco 

4/3/89 

7/90 

15 

(Alaska) 
Texaco 

3/23/88 

5/19/89 

14 

(California) 
Korea  Drilling 

12/12/86 

1/19/89 

25 

(California) 
Chevron 

3/13/85 

12/23/85 

9 

(California) 
Exxon 

8/26/83 

11/14/84 

15 

(California) 
Union 

12/12/83 

11/9/84 

11 

(California) 
Exxon 

7/2283 

2/18/84 

7 

(California) 
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OUESTTON  NO.  4 

IN  YOUR  TESTIMONY,  YOU  IMPLY  THAT  A  SIMPLIFICATION  OF 
ADMINISTRATIVE  PROCEDURES  UNDER  THE  CLEAN  AIR  ACT  AMENDMENTS 
WOULD  EXPEDITE  THE  EMISSIONS  PERMITTING  PROCESS.    IN  WHAT 
SPECIFIC  WAYS  COULD  ADMINISTRATIVE  PROCEDURES  UNDER  THE  CZMA 
BE  SIMPLIFIED  TO  FACILITATE  AND  EXPEDITE  THE  CONSISTENCY  REVIEW 
PROCESS? 


ANSWER 

In  my  testimony,  I  pointed  out  that  procedures  required  under  the  1990  Clean  Air  Act 
needlessly  duplicate  an  existing  procedure  under  CZMA.   Prior  to  amendment  of  the  Clean 
Air  Act,  a  permittee  had  to  ensure  that  its  activities  were  in  compliance  with  all  applicable 
environmental  rules  and  regulations.  Now  a  permittee  must  do  this,  as  well  as  show  that  its 
emissions  would  not  be  in  violation  of  the  Clean  Air  Act  and  obtain  an  air  permit  for 
activities  in  some  offshore  areas.   These  additional  permitting  requirements  are  redundant,  and 
not  in  keeping  with  the  purpose  of  CZMA. 


OIJESTION  NO.  .S 

DOES  THE  CZMA  CONSISTENCY  REVIEW  PROCESS  ALLOW  FOR  EFFECTIVE 
INVOLVEMENT  ON  THE  PART  OF  INDUSTRY? 


ANSWER 

Yes,  as  I  have  stated  in  my  testimony,  industry  supports  the  CZMA  review  process  which 
allows  input  from  all  interested  parties  including  industry. 


-3  - 
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STATE   OF    CAllfOBNIA— THE   RESOURCES  AGENCY  '^^  WILSON,   Ge^mer 

CALIFORNIA  COASTAL  COMMISSION 

45   FREMONT,  SUITE   2000 

SAN   FRANCISCO,   CA      94105-2219 

VOICE   AND  TDD  (413)  904-5200 


August  18.  1-994 

Hon.  Solomon  P.  Ortiz,  Chairman 

Subcommittee  on  Oceanography,  Gulf  of  Mexico,  and  the  Outer  Continental  Shelf 

Committee  on  Merchant  Marine  and  Fisheries 

U.S.  House  of  Representatives 

Washington,  D.C.  20515-6230 

Dear  Congressman  Ortiz: 

Thank  you  for  the  opportunity  to  testify  at  the  June  28,  1994  hearing  on 
the  reauthorization  of  the  Coastal  Zone  Management  Act.  Attached  are  my 
responses  to  the  follow  up  questions  posed  by  the  Subcommittee.  If  you  have 
any  additional  questions  please  contact  me  or  Gabrlela  Goldfarb,  the 
Commission's  Federal  Programs  Manager,  at  415/904-5285. 


Director 


Attachment:  as  stated. 
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RESPONSES  OF  PETER  DOUGLAS.  EXECUTIVE  DIRECTOR,  CALIFORNIA  COASTAL  COMMISSION 

TO  FOLLOW  UP  QUESTIONS  TO  THE  JUNE  28.  1994  HEARING  ON  IMPLEMENTATION  OF  THE 

COASTAL  ZONE  ACT  REAUTHORIZATION  AMENDMENTS  Of  1990 

prepared  for  the 

U.S.  House  of  Representatives 

Committee  on  Merchant  Marine  and  Fisheries 

Subcommittee  on  Oceanography,  Gulf  of  Mexico  and 

the  Outer  Continental  Shelf 


In  what  ways  would  vou  suggest  modifying  the  CZHA  Drovisions  which  allow  for 
reyjew  of  federal  funding  decisions? 

My  testimony  summarized  the  barriers  to  effectively  using  federal  consistency 
authority  to  review  federal  funding  to  state  and  local  governments  for 
projects  that  may  affect  the  coastal  zone.  First,  federal  agencies  rarely 
comply  with  notification  requirements  of  the  Intergovernmental  Cooperation  Act 
(see  CZMA  Sec.  307(d)  and  15  CFR  930.93).  Second,  even  when  they  do  comply, 
the  minimal  project  information  provided,  combined  with  an  unreasonable 
deadline,  offers  a  state  little  choice  but  to  object  —  even  though  the 
project  may  have  no  adverse  impacts  on  the  coastal  zone. 

The  following  summarizes  the  changes  we  believe  are  needed  to  make  the  CZMA 
Sec.  307  provisions  regarding  review  of  federal  funding  decisions  a  truly 
effective  tool  for  coastal  management.  Some  changes  should  be  achieved  by 
direct  changes  to  the  CZMA;  in  other  cases.  Congress  may  wish  to  direct  NOAA 
to  revise  the  regulations. 

1)  Ideally,  the  Intergovernmental  Cooperation  Act  would  be  reviewed  and  the 
obstacles  to  compliance  identified  and  eliminated.  In  general,  when  we 
have  tried  to  find  out  why  a  given  federal  agency  has  not  complied  with 
the  requirement  to  (in  California's  case)  notify  the  California  State 
Clearinghouse,  they  profess  ignorance  about  the  Act  or  the  office 
responsible  for  compliance  with  its  provisions. 

2)  If  a  federal  agency  and/or  applicant  for  federal  funds  do  not  provide  the 
required  notification  of  funding  activity,  the  law  or  regulations  should 
provide  that  a  state  cannot  be  barred  from  reviewing  the  activity. 
"Notice"  for  purposes  of  commencement  of  review  should  be  whenever  the 
State  in  fact  does  receive  notice  (from  whatever  source). 

(3)  The  time  requirements  for  state  agency  review  should  be  revised.  Under 
current  regulations  (15  CFR  930.96)  the  state  must  act  "pursuant  to  the 
intergovernmental  review  process,"  which  in  California  means  60  days  after 
the  State  Clearinghouse  receives  notice.  Since  the  notice  can  be  as 
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minimal  as  a  two  or  three  word  project  description,  it  is  nearly 
impossible  to  assess  potential  adverse  impacts  to  the  coastal  zone.  The 
only  way  to  implement  the  review  process  is  to  object  to  the  activity 
based  on  lack  of  information.  This  is  a  cumbersome  process  that  generates 
red  tape  and  confrontation,  with  the  potential  for  unnecessarily  delaying 
innocuous  projects.  Instead,  the  State  should  be  given  the  opportunity  to 
request  additional  information  from  the  federal  agency  and  applicant.  The 
time  clock  for  CZM  agency  review  should  begin  only  after  it  has  received 
information  similar  to  that  required  for  federal  activities  or  federally 
permitted  activities  other  than  funding.  Concurrence  by  a  CZM  agency  that 
a  federal  funding  activity  will  not  have  adverse  impacts  on  the  coastal 
zone  should  be  presumed  on  the  same  time  as  for  non-funding  activities 
(i.e.,  within  six  months  after  the  consistency  document  and  supporting 
information  has  been  submitted).  In  summary,  the  review  period  and 
Information  submittals  should  be  the  same  as  for  non-funding  federal  and 
federally  licensed  activities. 

(4)  Finally,  the  NOAA  Assistant  Administrator  should  not  be  given  the 
authority  to  dismiss  a  case  (see  15  CFR  930.98(b))  following  a  state 
objection.  Instead,  the  applicant's  remedy  should  be  the  appeals  process 
(i.e..  Secretarial  review)  currently  used  for  non-funding  activities  (see 
15  CFR  930.120). 

Mhat  elements  of  vour  core  program  were  affected  bv  implementation  of  section 
309  and  what  is  their  importance  relative  to  the  particular  activities 
emphasized  under  section  309? 

California  is  recognized  nationally  as  having  among  the  strongest  enforceable 
policies  for  the  protection  and  management  of  coastal  resources.  Enforcement 
of  the  policies  contained  in  our  state's  Coastal  Act  —  the  heart  of  the 
state's  federally  approved  coastal  management  program  —  cuts  across  all  of 
the  sec.  309  enhancement  priorities.  However,  in  state  fiscal  year  1992-93, 
the  same  year  in  which  sec.  309  projects  commenced,  budget  cuts  of  more  than 
15X  forced  the  Commission  to  lay  off  all  interns  —  fifteen  full-time  staff, 
generally  graduate  students,  and  the  only  staff  working  full  time  on 
enforcement.  This  seriously  hampers  our  ability  to  enforce  permit  conditions 
for  309  activities  such  as  preventing  destruction  of  wetlands,  providing 
public  access,  and  preventing  erosion  and  other  hazards.  In  addition,  instead 
of  hiring  new  staff  to  implement  the  sec.  309  projects  as  originally 
envisioned,  the  Commission  pulled  four  existing  staff  off  core  program  work  in 
our  land  use  and  local  government  assistance  programs  in  order  to  avoid 
layoffs  of  permanent  professional  staff.  This  staff  would  otherwise  be 
monitoring  the  incremental  amendment  of  local  coastal  programs  for  cumulative 
adverse  impacts  of  development.  Both  types  of  negative  effects  would  have 
been  mitigated  had  the  309  funding  instead  been  available  as  sec.  306  funds 
for  the  Commission's  core  program. 
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Mhat  changes  would  vou  suggest  making  to  the  section  309  Coastal  Zone 
Enhancements  Program? 

At  this  time,  we  suggest  only  one  change.  We  may  submit  additional  changes  at 
a  later  date.  The  current  requirement  that  a  "program  change"  in  the  form  of 
new  laws  or  regulations  result  from  309  projects  is  often  unattainable  and 
unnecessary.  California  is  in  the  position  of  having  strong  policies  already 
on  the  books,  and  needing  improved  technical  and  scientific  capability  to 
enforce  the  law.  Substantial  improvement  of  such  capabilities  should  suffice 
as  a  program  change. 

Could  vou  cite  some  specific  examples  of  problems  California  has  had  with 
federal  agencies  not  including  nonpoint  source  pollution  controls  as  part  of 
federal  activities  that  generate  polluted  runoff? 

In  general,  we  believe  that  a  systematic  review  of  all  federal  programs  is 

needed  with  appropriate  provisions  and  controls  implemented  in  the  same  time 

frames  that  the  states  are  being  asked  to  meet.  Following  are  some  examples 

of  where  we  see  a  review  or  correction  is  needed. 

The  U.S.  Department  of  Agriculture  commodities,  or  price  support,  programs  is 
carried  out  without  regard  to  the  protection  of  water  quality.  The  types  and 
timing  of  crops  can  have  a  significant  impact  on  runoff,  which  can  include 
sediment,  nutrients,  and  pesticides.  Artificial  price  supports  may  encourage 
the  planting  of  certain  crops  and  discourage  crop  rotation,  which  is 
beneficial  for  the  soil  and  therefore  water  quality. 

The  Bureau  of  Reclamation's  delivery  of  subsidized  water  to  farms  has 
contributed  to  water  waste,  which  can  result  in  delivery  of  pollutants  to 
nearby  water  bodies.  An  example  of  how  to  reform  the  system  to  address  NFS 
concerns  is  the  Central  Valley  Project  Improvement  Act.  which  will  require 
water  conservation  plans.  When  implemented,  these  plans  should  result  in  less 
off-site  impacts  of  farm-generated  pollution.  However,  this  isolated  effort 
needs  to  be  applied  on  a  broad  scale. 

The  U.S.  Army  Corps  of  Engineers'  projects  are  a  significant  source  of  NPS 
pollution  problems.  Driven  by  an  engineering  mentality,  the  Corps  projects 
traditionally  did  not  take  into  consideration  impacts  on  natural  systems, 
which  act  as  biofilters  of  pollutants,  at  the  initial  stage  or  during  the  life 
of  the  project.  Although  we  are  seeing  some  reform  in  Corps  practices, 
without  strong,  explicit  mandates  for  change  we  believe  the  Corps  will 
continue  to  disregard  the  NPS  pollution  implications  of  project  funding, 
design,  operation  and  maintenance.  The  Corps'  preference  for  engineered, 
structural  solutions  to  problems  such  as  dredging  and  hazards  control  prevents 
consideration  of  solutions  that  may  preserve  or  improve  water  quality.  An 
example  of  this  is  the  Corps'  reluctance  to  allow  vegetation  within  project 
boundaries  and  refusal  to  count  NPS  prevention  as  a  benefit  when  performing 
cost  benefit  analyses  of  proposed  projects. 

Activities  such  as  grazing,  timber  harvest,  oil  and  gas  development,  and 
mining  on  the  Bureau  of  Land  Management's  (BLM)  lands  have  caused  significant 
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water  quality  problems.  While  BLM  has  acknowledged  the  problem  by  preparing  a 
water  quality  management  plan  for  grazing  activities  in  California,  it  has 
been  a  low  priority  for  funding  and  staffing,  resulting  in  little  action  on 
the  ground.  Grazing  activities  on  U.S.  Forest  Service  land  have  also  been 
poorly  regulated  in  some  cases. 

There  are  isolated  examples  of  positive  federal  efforts  in  this  area  (e.g., 
the  Management  Agency  Agreement  between  the  U.S.  Forest  Service  and  the  State 
Water  Resources  Control  Board  to  help  ensure  that  timber  harvest  practices  are 
protective  of  adjacent  water  bodies,  or  programs  of  the  Agricultural 
Stabilization  and  Conservation  Service  to  retire  highly  credible  lands  and 
preserve  wetlands).  The  Soil  Conservation  Service's  program  is  a  federal 
agency  whose  overall  program  has  a  positive  impact  on  water  quality.  Their 
personnel  and  technical  information  are  valuable  on  the  front  lines  of 
pollution  control,  in  the  fields  and  orchards.  However,  their  funding  has 
been  limited  at  a  time  when  the  State  will  be  needing  them  more  than  ever. 

What  must  the  federal  government  do  to  demonstrate  the  links  between  land  use 
activities  and  water  quality  impacts,  and  pass  this  technology  to  the  states? 
Have  other  coastal  states  expressed  similar  suggestions? 

Other  Pacific  coast  states  have  concurred  with  our  call  for  more  technical 
assistance  from  the  federal  agencies  in  linking  water  quality  problems  to  land 
use  activities  generally.  Specifically.  NOAA  recently  surveyed  coastal  states 
with  Section  6217  programs  about  priority  topics  for  an  upcoming  national  6217 
workshop  and  found  the  number  one  issue  identified  by  the  states  for 
discussion  was  how  to  conduct  monitoring  under  6217. 

The  ability  to  determine  if  land  use  activities  are  having,  or  will  have, 
impacts  involves:  (1)  monitoring  to  assess  changes  in  water  quality  and 
beneficial  uses,  and  (2)  modeling,  to  be  able  to  predict  whether  additional 
NPS  management  measures  are  needed  to  prevent  further  degradation. 

Monitoring.  The  State  of  California,  like  other  states,  has  seen  a  reduction 
in  funds  available  for  monitoring.  Programs  such  as  the  State  Mussel  Watch 
and  others  have  been  severely  cut.  This  comes  at  a  time  when  greater  demands 
are  being  made  on  the  state  to  assess  and  control  NPS  pollution.  Given  the 
lack  of  adequate  funding,  it  would  be  unwise  to  monitor  for  the  array  of 
pollutants  that  can  be  present.  We  believe  it  is  most  important  to  focus 
limited  monitoring  funds  on  impacts  to  "beneficial  uses"  such  as  aquatic 
habitat,  human  water  contact,  etc.  before,  during,  and  after  best  management 
practices  (BMPs)  are  being  instituted.  We  need  assessments  of  beneficial  uses 
in  key  areas  before  and  after  BMPs  are  instituted  to  be  able  to  tell 
landowners  that  there  is  a  problem,  then  tell  them  that  their  efforts,  either 
voluntary  or  mandated,  are  making  a  difference.  More  generally,  the 
responsible  federal  agencies  need  to  make  clear,  scientifically  supportable 
statements  about  the  adverse  impacts  of  various  NPS  pollutants  on  beneficial 
uses  and  establish  criteria  for  the  protection  of  those  uses  from  NPS. 
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Modeling.  Section  6217  requires  that  states  be  able  to  assess  the  impacts  of 
new  development  on  water  bodies  on  an  ongoing  basis.  However,  developing  any 
type  of  predictive  modeling  capacity  depends  on  the  availability  of 
comprehensive  Geographic  Information  Systems  (GIS)  for  all  coastal,  or  at 
least  priority  watersheds.  Few  exist,  and  only  for  limited  geographic  areas. 
One  of  the  largest  GIS  development  efforts  in  California  was  undertaken  in 
connection  with  the  San  Francisco  Estuary  Project,  one  of  the  state's  two 
EPA-designated  National  Estuary  Projects.  There  are  a  few  smaller  efforts 
underway,  but  the  state  is  far  from  having  the  necessary  land  use, 
hydrological ,  etc.  information  to  build  the  GIS  necessary  to  model  NPS  impacts 
in  priority  watersheds,  let  alone  on  a  statewide  basis.  Even  if  GIS  were 
available  on  a  broad  scale,  modeling  for  NPS  is  not  yet  developed  enough  to 
accurately  predict  future  impacts.  More  work  is  needed  to  improve  the 
accuracy  of  models  in  predicting  the  polluting  effects  of  land  uses.  To 
ensure  this  capability.  EPA/NOAA  and  Congress  will  have  to  provide  financial 
and  technical  assistance  to  the  states  to  set  up  and  implement  modeling 
efforts,  or  do  the  work  directly. 

Mhat  sort  of  revised  timeframe  would  vou  suggest  for  imposing  sanctions  under 
Sec.  6217? 

We  believe  that  the  CZMA  should  be  amended  to  incorporate  two  provisions 
regarding  imposition  of  sanctions:  first,  an  extension  provision,  and  second, 
an  exemption  provision. 

Extension.  In  addition  to  the  current  options  of  submitting  an  approvable 
6217  program  or  receiving  conditional  program  approval  (as  defined  in  the  EPA 
program  guidance),  states  should  have  the  option  of  requesting  a  two-vear 
extension.  Extensions  should  be  awarded  provided  a  state  meets  a  set  of 
criteria  such  as: 

a)  Submitting  a  thorough  analysis  which  identifies  existing  authorities/ 
institutional  arrangements,  shortfalls  in  implementation  of  existing 
authorities,  and  gaps  in  authorities; 

b)  Development  of  a  public  and  publicly-circulated  outreach  and 
education  document  on  the  program; 

c)  Strategy  for  completing  the  program  within  two  years  (including  work 
program  with  benchmarks); 

Exemption.  A  state  CZM  agency  should  be  able  to  request  an  exemption  from 
sanctions  (i.e.,  financial  penalties)  if  it  can  demonstrate  that  factors 
beyond  its  control  are  preventing  submission  of  an  approvable  program  (e.g., 
failure  of  the  legislature  to  augment  authorities  despite  the  CZM  agency's 
development  and  good-faith  effort  to  implement  a  legislative  strategy;  another 
example  is  failure  of  another  state  regulatory  agency  to  enforce  its  statutory 
obligations) . 
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Win  sec.  307  provide  a  means  for  the  states  to  require  consistency  of 
federal  projects  with  the  nonpoint  source  control  provisions  of  a  state's  CZM 
plan,  once  such  controls  become  part  of  a  state's  approved  plan? 

It  would  be  helpful  to  have  language  in  the  CZMA  which  clearly  identifies 
federal  agency  compliance  responsibilities  with  respect  to  6217.  For  example, 
the  CZMA  might  be  amended  by  adding  a  section  which  reads: 

Each  Federal  agency  activity  within  or  outside  the  coastal  zone  that 
may  contribute  polluted  runoff  to  coastal  waters  shall  be  carried  out 
in  a  manner  which  is  consistent  to  the  maximum  extent  practicable 
with  a  State's  approved  coastal  nonpoint  pollution  control  program. 

Such  language  would  provide  states  a  strong  legal  foundation  for  requiring 
consistency  determinations  and  certifications  for  federal  programs  and 
projects  that  would  otherwise  undermine  a  state's  polluted  runoff  control 
program. 

However,  federal  consistency  cannot  be  used  as  a  primary  or  even  major 
enforcement  tool  absent  the  following  changes: 

1)  CZM  agencies  would  need  significantly  increased  funding  for  federal 
consistency  staff.  A  broad-scale  effort  to  monitor  and  review  the  full 
range  of  federal  activities  having  an  impact  on  coastal  watersheds  would 
lead  to  an  exponential  increase  in  responsibilities; 

2)  CZMA  Sec.  307  would  have  to  be  revised  to  strengthen  the  CZM  agencies' 
ability  to  review  federal  funding  activities  (see  response  to  first 
question,  above): 

3)  Legislative  changes  to  relevant  federal  programs  (e.g.,  grazing, 
agricultural  commodity,  agricultural  water  supply,  forestry)  requiring 
that  those  programs  consider  ways  to  mitigate  their  potential  contribution 
to  polluted  runoff. 
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July  19,  1994 

The  Honorable  Solomon  P.  Ortiz 

Chairman,  Subcommittee  on  Oceanography,  Gulf  of  Mexico,  and  the  Outer 

Continental  Shelf 

575  Ford  House  Office  Building 

Washington,  D.C.  20515 

Dear  Representative  Ortiz: 

On  behalf  of  the  Association  of  American  State  Geologists,  representing  the 
State  Geologists  of  the  fifty  states,  and  especially  on  behalf  of  our  coastal  state 
members,  we  wish  to  record  our  support  for  H.  R  3678,  of  which  you  are  the 
principal  sponsor. 

A  number  of  the  coastal  state  members  of  our  Association  are  presently 
investigating  possible  use  of  offshore  sand  resources  as  the  most  economical 
for  beach  replenishment.  The  present  requirement  under  OCSLA  that  marine 
minerals  must  be  leased  on  a  competitive  basis  does  not  provide  adequate 
opportunity  needed  by  State  and  local  governments  for  access  to  offshore 
sand  resources.  Amending  the  OCSLA  through  H.  R.  3678  would  benefit 
coastal  states  and  provide  flexibility  to  federal  agencies  that  manage  these 
resources  so  as  to  use  them  more  effectively. 

Sincerely, 

O*--**^ '^'^^^-^ — 

Donald  M.  Hoskins 
President 
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Honorable  Solomon  P.  Ortiz,  Chairman 
Subcommittee  on  Oceanography, 

Gulf  of  Mexico  and  Outer  Continental 

Shelf 


U.S.  House  Representatives 

Room  575,  Ford  House  Office  Building 

(Annex  II) 

Washington,  D.C.     20515-6230 

Dear  Mr.  Chairman 

My  name  Is  Professor  Edward  A.  Frieman.  I  am  the  Director  of  the  Scripps  Institution  of 
Oceanography  In  La  Jolla,  California.  We  are  the  oldest  and  largest  oceanographic  research 
center  in  the  world;  and,  we  have  been  asked  to  provide  the  subcommittee  with  an  academic 
perspective  on  regional  dredging  Issues  at  the  Ports  of  San  Diego  and  Ensenada  and  projected 
dredge  disposal  needs  as  they  relate  to  H.R.  2173.  A  number  of  Scripps  scientists  have  worl<ed 
with  distinction  on  the  problem  of  dredge  sedimentation  for  the  last  forty  years.  Among  these 
are:  Professor  Douglas  L  Inman,  Dr.  William  G.  Van  Dorn,  Dr.  James  A.  Ballard  and  Dr.  Scott  A 
Jenkins.  Inman's  work  was  awarded  the  "International  Coastal  Engineering  Award"  in  1988  by 
the  American  Society  of  Civil  Engineers  and  the  1 990  "Ocean  Educator"  award  by  the  Office  of 
Naval  Research;  Jenkins  received  the  "Inventor  of  the  Year"  award  in  1985  from  the  Patent 
Law  Association;  and  Ballard  and  Jenkins  received  the  American  Council  of  Consulting  Engineers 
"GRAND  AWARD"  in  1988  for  a  dredge  sedimentation  control  system  built  at  Grays  Hartxjr,  WA. 
Both  Inman  and  Jenkins  served  in  the  National  Research  Councils'  Committee  on  Sedimentation 
and  Dredging  in  Strategic  Harbors  and  Waterways. 

The  first  perspective  we  would  like  to  give  the  subcommittee  is  that  dredged  sediments  fall  into 
two  broad  categories  which  have  distinctly  different  physical  properties  and  should,  therefore, 
be  regulated  and  permitted  separately  under  future  dredge  disposal  laws.  One  of  these  categories 
is  sand  (referred  to  as  "non-cohesive"  sediments)  which  generally  includes  all  sediments  with 
a  grain  size  courser  than  60  microns.  Sand  does  not  adsorb  heavy  metals,  halogenated 
hydrocarbons,  bacteria  or  other  contaminants.  Sand  is  chemically  Inert  and,  consequently, 
these  pollutants  do  not  bind  to  the  surface  of  the  individual  grains.  Sand  is  also  a  valuable 
resource  and  is  urgently  needed  to  re-nourish  our  eroding  beaches.  However,  existing  dredge 
disposal  laws  make  It  exceedingly  difficult  to  dispose  dredged  sands  on  the  beach  or  Immediately 
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offshore  of  eroding  beaches.  In  particular,  existing  disposal  permit  rules  require  that  the  color 
of  dredged  sands  match  the  color  of  existing  beach  sands.  The  color  match  is  a  needless 
restriction  which  does  not  even  exist  in  nature.  New  sandy  delta  deposits  at  the  mouth  of  a  river 
are  always  discolored  until  washed  by  repeate'd  wave  action. 

Present  beach  disposal  regulations  also  prescribe  a  grain  size  matching  criteria  which  is  too 
restrictive  and  does  not  recognize  the  full  extent  of  beach  erosion.  Grain  sizes  are  required  to 
match  on  the  beach  face,  and  yet  erosion  begins  a  substantial  distance  seaward  of  the  break  point 
where  grain  sizes  are  much  finer.  Consequently,  sand  is  often  rejected  for  beach  disposal 
because  of  too  much  fine  sand  content,  when  in  fact  it  is  still  suitable  for  repairing  beach 
erosion  seaward  of  the  breakpoint.'  It  is  not  necessary  for  regulations  to  determine  the  precise 
location  for  a  particular  sand  size  because  the  wave  action  will  sort  the  sand  naturally  to  a  final 
equilibrium. 

Because  of  our  semi-arid  climate  and  high  energy  coastline,  most  of  the  dredging  at  the  Ports  of 
San  Diego  and  Ensenada  involves  sand.  Between  14  and  15  million  cubic  yards  are  scheduled  to 
be  dredged  from  San  Diego  Bay  to  accommodate  home  porting  of  the  CVN-70  class  aircraft 
carriers.  It  is  estimated  that  90%  of  that  material  will  be  clean  sand.  It  is  also  feared  that 
much  of  it  may  wind  up  in  our  offshore  dredge  disposal  sites,  #LA-2,  #LA-3  and  #LA-5, 
because  of  excessive  restrictions  on  beach  disposal.  Presently  San  Diego  County  beaches  are 
running  a  sand  deficit  of  about  22.5  million  cubic  yards  because  of  erosion  losses.  The  majority 
of  that  sand  deficit  is  incurred  in  the  offshore  portions  of  the  beach  profile  where  present  color 
and  grain  size  restrictions  on  beach  disposal  are  irrelevant. 

Another  major  area  for  future  dredging  in  San  Diego  and  the  border  region  will  t>e  a  number  of 
wetlands  restoration  projects.  Three-million  cubic  yards  are  scheduled  to  be  dredged  from 
Batiquitos  Lagoon  and  3  1/2  to  5  million  cubic  yards  from  San  Dieguito  Lagoon.  In  addition  San 
Elijo  Lagoon  will  require  2  1/2  million  cubic  yards  of  restoration  dredging  while  the  Tijuana 
Slough  requires  5  to  6  1/2  million  cubic  yards  to  restore  continuous  tidal  exchange.  These  are 
important  projects  not  just  from  the  standpoint  of  providing  endangered  species  habitat.  The 
food  web  in  these  wetlands  provides  a  natural  treatment  system  for  urban  runoff  and  non-point 
source  pollution.  In  spite  of  these  benefits,  such  projects  face  difficult  dredge  disposal 
problems  in  regards  to  permitting  and  costs  arising  from  regulatory  restrictions.  On  site 
disposal  is  limited  by  available  undeveloped  acreage,  and  upland  disposal  by  truck  hauls  is 
limited  by  road  and  noise  restriction  and  by  excessive  cost.  The  ocean  dumping  option  is  the 
only  remaining  option  for  these  projects  to  go  fonward.  Again,  roughly  90%  of  the  dredged 
volume  from  these  projects  will  involve  various  sand-sized  fractions.  A  special  relaxation  of 
nearshore  ocean  dumping  restrictions  specific  to  wetlands  restoration  projects  would  greatly 
facilitate  and  reduce  the  cost  of  these  projects.  After  all,  in  the  absence  of  Man's  intervention, 
much  of  the  sediments  in  the  wetlands  would  have  found  its  way  into  these  nearshore  waters. 
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The  second  broad  category  of  dredged  sediments  are  the  silts  and  clays,  commonly  referred  to  as 
"mud".  About  10%  of  San  Diego's  future  dredging,  or  atx>ut  3.4  million  cubic  yards,  will 
involve  this  category  of  sediments.  These  are  very  fine-grained  sediments  with  grain  sizes 
typically  between  3  to  15  microns.  These  tiny  particles  have  weak  electric  charges  on  their 
surfaces  which  give  them  great  affinity  for  heavy  metals,  halogenated  hydrocarbons,  and  organic 
material  with  bacteria  and  viruses.  Consequently,  muddy  sediments  are  prone  to  contamination, 
and  they  often  appear  in  harbors  and  wetlands  as  layers  or  lenses  sandwiched  In  between  clean 
sand. 

In  San  Diego  County,  the  most  commonly  contaminated  muds  involve  PCBs,  copper  and  tributyl 
tins  from  shipyard  and  industrial  activity;  DDT  from  agricultural  activity  and  top  soil  erosion; 
and  sewage  sludge  from  infrastructure  failures  or  abandoned  sludge  ponds..  Dioxin 
contamination  is  usually  rare  in  San  Diego,  although  a  number  of  "Maqulladoras"  on  the 
Mexican  side  of  the  Tijuana  River  Basin  are  suspected  of  being  waste  dumps  for  a  broad 
spectrum  of  toxic  chemicals.  PCS  and  dioxin  contaminated  mud  has  been  found  in  the  upper 
reaches  of  the  Tijuana  Slough  following  recent  floods.  There  are  only  two  existing  options  for 
disposal  of  contaminated  mud  in  San  Diego  County:  1 )  the  spoils  pond  on  Fiesta  Island  and  2) 
local  land  fills.  Neither  of  these  has  sufficient  capacity  to  accept  the  projected  3.4  million  cubic 
yards  of  contaminated  muddy  sediments  that  will  result  from  future  San  Diego  and  border 
dredging  activities. 

Our  academic  perspective  on  ocean  dumping  of  contaminated  muddy  sediments  is  that  it  presents 
great  risks  to  the  marine  food  web  and  the  human  recreational  and  economic  activity  in  the 
nearshore.  Because  of  the  small  particle  sizes,  muddy  sediments  settle  at  only  about  one  foot 
per  hour.  Consequently  they  may  readily  up  well  from  dump  sites  or  be  carried  great  distances 
by  currents.  Contaminants  like  PCB  or  dioxin  require  hundreds  of  thousands  of  years  to 
denature  in  marine  waters.  The  biochemical  pathways  of  these  toxins  are  still  unknown,  and 
therefore,  a  national  standard  on  dioxin  (as  proposed  in  Section  3  of  H.R.  2173)  should  be  based 
on  a  bio-assay  and  not  merely  on  some  threshold  concentration  in  the  sediments.  Present 
restrictions  on  the  ocean  dumping  of  contaminated  muddy  sediments  are  certainly  well  founded, 
and  should  remain  in  tact. 

The  proposal  in  Section  4  of  H.R.  2173  to  allow  ocean  dumping  of  muddy  sediments  (presumably 
contaminated)  within  a  containment  island  is  potentially  dangerous  and  will  likely  prove 
infeaslble  in  most  cases  for  lack  of  a  suitably  tranquil  location.  It  will  be  necessary  to  prevent 
ground  water  exchanges  between  the  containment  island  and  the  surrounding  ocean  water, 
otherwise,  contaminants  will  leach  into  the  ocean.  This  means  that  the  containment  island  will 
require  a  liner,  as  in  a  sanitary  land  fill.  It  will  be  exceedingly  difficult  to  dewater  the  muddy 
sediments  placed  In  a  lined  spoils  pond.  Dredged  mud  is  typically  70%  water  by  volume,  and 
dewatering  by  known  techniques  prior  to  disposal  can  lower  the  water  content  to  only  about 
30%.  Therefore,  the  capacity  of  a  mud  containment  island  would  be  greatly  limited  by  its 
ability  to  dewater  through  evaporation. 
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There  are  other  technical  concerns  for  ocean  dumping  in  a  mud  containment  island.  The 
containment  dykes  would  have  to  be  sufficiently  high  to  prevent  overtopping  by  the  extreme 
water  levels  which  accompany  a  hundred  year  storm.  The  dykes  would  also  have  to  be  armored 
to  prevent  erosion  of  the  island  by  wave  and  current  action.  There  would  have  to  be  spill 
containment  and  clean  up  technology  in  the  event  of  off-loading  accidents  or  structural  failures 
of  the  dykes.  We  find  no  language  in  Section  4  of  H.R.  2173  which  would  insure  that  any  of  these 
technical  concerns  will  be  addressed  in  the  permitting  of  these  mud  containment  islands. 

Finally,  we  favor  the  relaxation  of  certain  dredge  disposal  and  dredge  permit  regulations  as 
discussed  earlier  in  this  testimony.  However,  Section  6  of  H.R.  2173  proposes  a  process 
whereby  a  consortium  of  permittees  would  be  tasked  with  posing  new  testing,  permitting  and 
disposal  standards.  This  arrangement  seems  to  invite  huge  conflicts  of  interest.  It  would  be  like 
allowing  our  students  to  decide  which  questions  would  be  asked  on  the  final  exam.  We  believe 
that  such  issues  should  be  resolved  by  a  dispassionate,  enlightened  third  party.  Our 
recommendation  would  be  to  rely  on  the  National  Research  Council  who  has  already  convened 
committees  and  developed  thorough  studies  on  the  problems  of  dredging  strategic  hart>ors  and 
waterways. 
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